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Dear Commissioner, 

Attached to this email is an internal review decision under the Freedom of
Information Act 1982 (Cth). The decision maker is Amanda Harmer.

She claims that there are no documents whatsoever within the scope of my FOI
request, much like Ms Melanie McIntyre did. That is a lie. Both Ms Harmer and
Ms McIntyre know that there are documents within the scope of my FOI request
in the possession of the APSC. 

Attached to this email are some documents, all of which are published online,
that advert to, address, touch upon the subject of, or relate to the
inadequacy of Kate McMullan's public interest disclosure investigation, or
the inadequacy of the report of Kate McMullan's public interest disclosure
investigation, into allegations of misconduct in respect of recruitment of
registrars in the Federal Court of Australia Statutory Agency. 

I want you to be aware that your officials are using the freedom of
information process to lie to access applicants, and to avoid lawful scrutiny
of decisions made by your officials. Your officials, who are members of a
Commonwealth integrity agency, are engaging in unlawful activities by abusing
freedom of information laws. 

This email will be provided to the Office of the Australian Information
Commissioner as part of a request for IC review. I have copied Amanda Harmer
into this email so that she is aware of the IC review application. 

Kind regards,

V Oranienbaum

------- Original Message -------
On Monday, October 30th, 2023 at 9:03 AM, FOI wrote:

OFFICIAL

Good morning,
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Our reference: LEX 658 
 
Anonymous 
 
By email: foi-request-8940-209ff1ce.wo22g@aleeas.com 
 
 
Dear Applicant 
 


Freedom of Information Internal Review Request – LEX 658 
 
1. I am writing about your request for internal review, dated 28 September 2023, regarding a 


decision made by the Australian Public Service Commission (Commission) under the 
Freedom of Information Act 1982 (FOI Act).  


 
Background  


2. On 29 August 2023, you requested the following documents from the Commission under 
the FOI Act:  
 
“The relevant search period for the requested documents is from 10 December 2020 to 28 
August 2023. Under the FOI Act 1982 (Cth), I request access to any and all documents 
that: 
a) were sent; or 
b) were received; or 
c) were prepared; or 
d) were in any way handled, 
by each of: 
i) Peter Woolcott; ii) Charmaine Sims; iii) Rina Bruinsma; iv) Patrick Hetherington; v) 
Grant Lovelock; vi) Giorgina Strangio; vii) Marco Spaccavento; viii) Kylie Barber; ix) 
Vidya Vasudevan;  x) Gareth Appleton; xi) Peter Riordan; xii) Helen Wilson; xiii) Emma 
Rees; xiv) Clare McLean; xv) Kate McMullan; xvi) Jim McGrath; xvii) James O’Reilly; 
xviii) any person to have held the position, whether substantively or in an acting capacity, 
of Assistant Commissioner, Integrity, Performance and Employment since 10 December 
2020; 
xix) any person to have held the position, whether substantively or in an acting capacity, 
of Director, Integrity (or a cognate, or substantively similar, position in the APSC) since 
10 December 2020; 
xx) Shelley Xu; xxi) Mitchell Little,  
that: 
V) advert to; or 
X) address; or 
Y) touch upon the subject of; or 
Z) relate to,  







 
 
 


the inadequacy of Kate McMullan’s public interest disclosure investigation, or the 
inadequacy of the report of Kate McMullan’s public interest disclosure investigation, into 
allegations of misconduct in respect of the recruitment of registrars in the Federal Court 
of Australia Statutory Agency.” 
 


3. On 27 September 2023, the FOI decision maker, Melanie McIntyre made a decision to 
refuse access to documents on grounds that all reasonable steps have been taken to find 
documents within scope of the request, and that no such documents meeting the description 
requested can be found or exist. 
 


4. On 28 September 2023, you sought an internal review of Ms McIntyre’s decision. 
 
Decision 


5. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 
 


6. I am satisfied that all reasonable steps have been taken to find documents within scope of 
your request, and that no such documents falling within scope were found or exist. 
 


7. I therefore affirm Ms McIntyre’s earlier decision by refusing your request for access to 
documents under section 24A of the FOI Act. 
 


Reasons for decision 


8. Subsection 24A(1) of the FOI Act provides:  


(1) An agency or Minister may refuse a request for access to a document if:  
 
(a) all reasonable steps have been taken to find the document; and  
(b) the agency or Minister is satisfied that the document:  
(i) is in the agency or Minister’s possession but cannot be found; or  
(ii) does not exist.  


 
9. The Office of the Australian Information Commissioner (OAIC) has issued guidelines 


under section 93A of the FOI Act. At paragraphs 3.88 to 3.93 of these guidelines, the OAIC 
provides guidance as to the meaning of the term ‘all reasonable steps’ for the purposes of 
subsection 24A(1) of the FOI Act. In this case these steps included searches of document 
management systems and emails. 


Contacts 


10. If you require clarification on matters in this letter, please contact the Commission’s FOI 
Officer by email at foi@apsc.gov.au.  







 
 
 


Review rights 


11. You are entitled to seek review of this decision.  Your review rights are set out at 
Attachment A. 


 
Yours sincerely 
 
 
 
 
 
Ms Amanda Harmer 
Authorised FOI decision maker 
30 October 2023


           Amanda Harmer







 


ATTACHMENT A 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 
If you are dissatisfied with this decision, you may seek external review.  Before you seek 
review of a Freedom of Information (FOI) decision, you may contact us to discuss your 
request and we will explain the decision to you. 
 
Applying for external review by the Australian Information Commissioner 
If you do not agree with the internal review decision, you can ask the Australian Information 
Commissioner to review the decision.  You have 60 days to apply in writing for a review by 
the Office of the Australian Information Commissioner (OAIC) from the date you received 
this letter or any subsequent internal review decision. 
 
You can lodge your application: 


Online: www.oaic.gov.au   
Post:   Australian Information Commissioner 
  GPO Box 5218 


SYDNEY NSW 2001  
Email:   enquiries@oaic.gov.au 
 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 
should include your contact information, a copy of the related FOI decision and provide 
details of your reasons for objecting to the decision. 
 
Complaints to the Information Commissioner and Commonwealth Ombudsman  
 
Information Commissioner 
You may complain to the Information Commissioner concerning action taken by an agency 
in the exercise of powers or the performance of functions under the FOI Act. There is no fee 
for making a complaint. A complaint to the Information Commissioner must be made in 
writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 
Website:          www.oaic.gov.au  
 


Commonwealth Ombudsman 
You may complain to the Ombudsman concerning action taken by an agency in the exercise 
of powers or the performance of functions under the FOI Act. There is no fee for making a 
complaint. A complaint to the Ombudsman may be made in person, by telephone or in 
writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  
Website: www.ombudsman.gov.au  
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B Block, Treasury Building  
Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


Raphael 
By email: foi+request-8696-92ec8ac9@righttoknow.org.au  
 
 
 
Our reference: SHC22-27698 


Dear Raphael, 


Freedom of Information request 
1. I am writing about your 8 May 2022 internal review request made under the Freedom of 


Information Act 1982 (FOI Act), of a decision issued by the Australian Public Service 
Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 
available from www.legislation.gov.au 


Background  
3. On 4 April 2022 you requested access to the following documents under the FOI Act: 


 “… 


Under section 53 of the PID Act, to the extent that an investigation under the PID Act 
relates to an alleged breach of the Code of Conduct (within the meaning of the Public 
Service Act 1999), the principal officer or their delegate must comply with the procedures 
established under subsection 15(3) of the Public Service Act. 


According to an article published in the Australian on 8 February 2022 (Untried lawyers 
score key positions) “[i]n late December 2020, Ms McMullan wrote to Ms Lagos to inform 
her she had found the recruitment process that led to the court promoting [a female to the 
position of registrar] had breached the Public Service Act …” 


Presumably, this contravention of the Public Service Act was a contravention of the Code 
of Conduct because paragraph 13(11)(a) of the Public Service Act requires all APS 
employees to, at all times, behave in a manner that upholds the APS Employment Principles 
(among other things). 


Part A 
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Under the APSC’s procedures established under s 15(3) of the Public Service Act: 


If a determination is made in relation to a suspected breach of the Code by a person who 
is, or was, an APS employee in the Commission, a written record must be made of: 


a. the suspected breach; and 


b. the determination; and 


c. any sanctions imposed as a result of a determination that the employee has breached the 
Code; and 


d. if a statement of reasons was given to the person regarding the determination in relation 
to suspected breach of the Code, or, in the case of an employee, regarding the sanction 
decision, that statement of reasons or those statements of reasons. 


Under the FOI Act, I request a copy of the statement of reasons prepared by Ms McMullan 
in relation to the contravention of the Public Service Act. The document may be provided 
to me by return email.  


Part B 


Under the APSC’s procedures established under s 15(3) of the Public Service Act: 


A determination may not be made in relation to a suspected breach of the Code by a person 
unless reasonable steps have been taken to 


a. inform the person of: 


i. the details of the suspected breach of the Code, including any subsequent variation of 
those details; and 


ii. where the person is an APS employee, the sanctions that may be imposed on them under 
subsection 15(1) of the Act; and 


b. give the person a reasonable opportunity to make a statement in relation to the suspected 
breach. 


It is public knowledge that Ms McMullan found that the female registrar was selected over 
a field of candidates who had been admitted as legal practitioners, admission being an 
essential qualification for the registrar position (see article published in the Australian on 
8 February 2022 referred to above).  


Under the FOI Act, I request copies of any documents provided to the person or persons 
who was or were suspected of breaching the Public Service Act (i.e. probably s 13(11)(a) 
of the Act), those persons presumably being responsible for selecting the female registrar 
above other qualified and meritorious candidates, by Ms McMullan. 


The documents may be provided by email.” 







 


 


4. On 2 May 2022, the Commission sent to you an email containing a decision notice dated 2 
May 2022 from Giorgina Strangio, Assistant Commissioner, Integrity, Performance & 
Employment Policy Group responding to your request.  


5. Ms Strangio advised you in her decision letter that the Commission had taken reasonable 
steps to find documents relevant to your request and no documents had been found. As a 
result Ms Strangio refused your request for access under section 24A of the FOI Act.  


Decision on your request for internal review 
6. I am authorised under subsection 23(1) of the FOI Act to make FOI internal review 


decisions. 


7. My role is to make a new decision on your request for internal review independently and 
impartially from the original decision maker. I was not involved or consulted in the making 
of Ms Strangio’s decision. Internal review is a merit review process and I may exercise all 
the powers available to the original decision maker.  


8. After considering your request, I am affirming Ms Strangio’s initial decision.  


9. I am satisfied that all reasonable steps have been taken to find any documents within the 
scope of your request and no documents fall within the scope of your request.  


10. Part A of your request states “…this contravention of the Public Service Act was a 
contravention of the Code of Conduct”, therefore, I have interpreted your request as seeking 
a copy of any statement of reasons prepared by Ms McMullan relating to a suspected breach 
of the Code of Conduct. No documents exist for Part A of your request. 


11. Part B of your request states “…A determination may not be made in relation to a suspected 
breach of the Code by a person…”, therefore I have interpreted your request as seeking a 
copy of documents sent by Ms McMullan to any person suspected of breaching the Code 
of Conduct. No documents exist for Part B because your request assumes incorrect facts 
about a public interest disclosure investigation. 


Contacts 
12. If you require clarification on matters in this letter please contact the Commission’s FOI 


Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au 


Review rights 
13. You are entitled to seek review of this decision. Your review rights are set out at 


Attachment A. 


Yours sincerely 


 


 


Marco Spaccavento 


Authorised FOI decision maker 


     May 2022
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ATTACHMENT A 


 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 
Freedom of Information (FOI) decision, you may contact us to discuss your request and we 
will explain the decision to you. 


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 
the Australian Information Commissioner to review the decision.  You have 60 days to apply 
in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 
from the date you received this letter or any subsequent internal review decision. 


You can lodge your application: 


Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 
should include your contact information, a copy of the related FOI decision and provide 
details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 
in the exercise of powers or the performance of functions under the FOI Act. There is no fee 
for making a complaint. A complaint to the Information Commissioner must be made in 
writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 
of powers or the performance of functions under the FOI Act. There is no fee for making a 
complaint. A complaint to the Ombudsman may be made in person, by telephone or in 
writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  



http://www.oaic.gov.au/
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		Rights of Review






From: Alex
To: FOI
Subject: Freedom of Information request - Request for documents relating to the selection processes for the WA and


QLD National Judicial Registrar & District Registrar roles in the Federal Court
Date: Sunday, 12 June 2022 8:08:24 PM


Dear Australian Public Service Commission,


This is a request for documents under the FOI Act.


According to an article published in The Australian on 10 February 2022 (Top judge warned of registrar
overhaul):


a) “[Justice Greenwood] objected to plans to downgrade the classification that one existing registrar would be
appointed to – a decision the court’s chief executive and senior officials attempted to blame on the Australian
Public Service Commission.”


b) “Federal Court bureaucrats had circumvented the cap on the number of staff by hiring them at lower levels
and using special agreements to increase their pay – by up to $50,000 – and their titles.”


c) On 18 October 2018 Justice Greenwood wrote in an email:


i. “Warwick tells me that there is a problem because the (APSC) has a veto on any SES appointments.”


ii. “To solve the problem, Warwick wants to downgrade the role from an SES position, avoid the APSC’s veto
and appoint [Murray].”


d) “[Warwick] Soden had claimed that [Murray Belcher], a man who had been at the court for many years could
not be given the original Senior Executive Service classification advertised because it would be vetoed by the
APSC representative.”


e) Justice Greenwood noted that “Sia spoke to me briefly before she went on leave and apparently the (APSC)
representative was concerned that [Murray Belcher] was not very forthcoming about the changes to the
management system or otherwise he would make to improve the work of the court.”


f) Justice Greenwood noted “First, Warwick’s advice that the APSC has a veto on appointment is wrong.”


g) Justice Greenwood noted “The true position is that neither Warwick nor Sia want to appoint [Murray
Belcher]. The so called ‘veto’ is a red herring to prevent [Murray Belcher] being awarded the position.”







h) Justice Greenwood noted that “The SES classification, you will find, will have been taken somewhere else in
the organisation …”


Acting assistant commissioner McMullan’s recorded the following in her PID report of 9 December 2020:


“Relevant Allegation


The relevant allegation was that Mr Belcher and possibly Mr Trott were deliberately precluded from being
appointed to SES1 positions in order to hold SES1 positions available for others...


Relevant evidence


The material provided by the FCSA does indicate that Mr Belcher and Mr Trott applied for SES1 positions and
were ultimately placed in [Executive Level 2] positions. However, materials provided by the FCSA also
indicates that, following advertisement of these positions and the finalisation of the recruitment process, a role
review was undertaken ...


The material provided about this review indicates that these decisions were made on the basis of the relative
volume and complexity of work undertaken in the various Registries. Those in less complex and busy Registries
were appointed to [Executive Level 2] positions; those in more complex and busy Registries were appointed to
SES1 positions. I found no indication to suggest that this was done for anything other than a workforce
management  / resource management purpose.


Findings


I find no indication amongst the materials provided that Mr Belcher or Mr Trott were particularly targeted for
reclassification of their roles… Ms Gitsham and Mr Benter were in fact also applicants in the National Judicial
Registrar & District Registrar process and were eventually offered [Executive Level 2] positions, as discussed
below. Ms O’Connor was an applicant in an SES2 process, and through that process was ultimately offered an
SES1 position. On the basis of the evidence and on the balance of probabilities, I find that this allegation is not
substantiated.


However I note that more clear and transparent communications from the FCSA about the role review process,
including the changing nature of the District Registrar role to allow it to be held at either a SES1 or an
[Executive Level 2] position level, may have been advisable to reduce the risk of misunderstanding.


Veto of appointments







Relevant Allegation


That the Australian Public Service Commissioner’s representative on the selection panel “vetoed” appointment
of Mr Belcher to the SES1 District Registrar role or alternatively, Mr Soden falsely asserted that Australian
Public Service Commissioner’s representative had done so.


Findings


On the balance of probabilities, I find that this assertion about the Australian Public Service Commissioner’s
representative is not substantiated. On the basis of materials provided by the FCSA including a selection report,
I find that the outcome of the recruitment process was that Mr Belcher was found by the panel (including the
Australian Public Service Commissioner’s representative on the selection panel) to be the preferred candidate
for the advertised position. On the balance of probabilities, I find that no “veto power” was exercised or
purported to be exercised by the Australian Public Service Commissioner’s representative. On the balance of
probabilities I find that Mr Belcher was appointed to a[n] [Executive Level 2] position on the basis of a role
review ...


In those circumstances, it is not clear whether or for what purpose Mr Soden may have made representations
that the Australian Public Service Commissioner’s representative had exercised a “veto power”; however, in
absence of a “veto power” being exercised or being purported to be exercised, any incorrect statement by Mr
Soden (whether due to a misstatement on Mr Soden’s behalf, a misunderstanding on Justice Greenwood’s
behalf, a miscommunication between the two, or for some other reason) about action taken by the Australian
Public Service Commissioner’s representative would not in and of itself constitute disclosable conduct. On that
basis, I make no further findings about any such comments that may have been made.”


The following propositions have also been established:


i) Murray Belcher applied for the SES Band 1 National Judicial Registrar & District Registrar – QLD role in the
Federal Court (https://www.righttoknow.org.au/request/documents_relating_to_the_recrui#incomi).


j) Russell Trott applied for the SES Band 1 National Judicial Registrar & District Registrar – WA role in the
Federal Court (https://www.righttoknow.org.au/request/documents_relating_to_the_recrui_2#incoming-25593).


k) The Federal Court has refused to provide access to any classification evaluation documents (i.e. those
document that sets out the assessment of the groups of duties to be performed by by reference to the Australian
Public Service Commissioner’s work level standards and, on the basis of those assessments, the allocations of
classifications to the role under rule 9 (as distinct to the allocations of classifications to employees under rule 6)
of the Public Service Classification Rules 2000) for the SES Band 1 National Judicial Registrar & District
Registrar – QLD role on the basis that the documents do not exist
(https://www.righttoknow.org.au/request/documents_relating_to_the_recrui#incoming-26028).


l) The Federal Court has refused to provide access to any classification evaluation documents (i.e. those







document that sets out the assessment of the groups of duties to be performed by by reference to the Australian
Public Service Commissioner’s work level standards and, on the basis of those assessments, the allocations of
classifications to the role under rule 9 (as distinct to the allocations of classifications to employees under rule 6)
of the Public Service Classification Rules 2000) for the SES Band 1 National Judicial Registrar & District
Registrar – WA role on the basis that the documents do not exist
(https://www.righttoknow.org.au/request/documents_relating_to_the_recrui_2#incoming-25593).


m) Sia Lagos, David Pringle and Andrea Jarratt constituted the selection panel for the SES Band 1 National
Judicial Registrar & District Registrar – QLD role that Murray Belcher was selected for promotion to
(https://www.righttoknow.org.au/request/documents_relating_to_the_recrui#incoming-26028).


n)  Sia Lagos, David Pringle and Andrea Jarratt constituted the selection panel for the SES Band 1 National
Judicial Registrar & District Registrar – WA role that Russell Trott was selected for promotion to
(https://www.righttoknow.org.au/request/documents_relating_to_the_recrui_2#outgoing-17584 and
https://www.righttoknow.org.au/request/selection_reports_national_judic_2#incoming-24946).


o) Sia Lagos was the Agency Head’s delegate for the SES Band 1 National Judicial Registrar & District
Registrar – QLD selection process
(https://www.righttoknow.org.au/request/documents_relating_to_the_recrui#incoming-26028).


p)  Sia Lagos was the Agency Head’s delegate for the SES Band 1 National Judicial Registrar & District
Registrar – WA selection process
(https://www.righttoknow.org.au/request/documents_relating_to_the_recrui_2#outgoing-17584).


q) Kerryn Vine-Camp, the then First Assistant Commissioner of the Australian Public Service Commission,
certified, on 25 October 2018, that the selection process for the SES Band 1 National Judicial Registrar &
District Registrar – QLD role complied with the APS Employment Principles, as well as the Australian Public
Service Commissioner’s Directions 2016 (Cth) (PA2925-06/23 on the Federal Court’s disclosure log –
www.fedcourt.gov.au/disclosurelog).


r) Kerryn Vine-Camp, the then First Assistant Commissioner of the Australian Public Service Commission,
certified, on 25 October 2018, that the selection process for the SES Band 1 National Judicial Registrar &
District Registrar – WA role complied with the APS Employment Principles, as well as the Australian Public
Service Commissioner’s Directions 2016 (Cth) (PA2925-06/23 on the Federal Court’s disclosure log –
www.fedcourt.gov.au/disclosurelog).


s) The Australian Public Service Commission notified the Federal Court on 22 June 2018 that Kerryn Vine-
Camp, the then First Assistant Commissioner of the Australian Public Service Commission, would participate
as the Australian Public Service Commissioner’s representative in relation to the selection processes of the SES
Band 1 National Judicial Registrar & District Registrar – QLD role and the SES Band 1 National Judicial
Registrar & District Registrar – WA role
(https://www.righttoknow.org.au/request/certification_issued_under_s_21#incoming-24608).


t) Kerryn Vine-Camp, the then First Assistant Commissioner of the Australian Public Service Commission, sent
Peter Woolcott, the Australian Public Service Commissioner, an email on 31 July 2018 noting that she would







not be in the office as she would be “assisting the Federal court with a significant recruitment exercise  to
reform the National Judicial Registrar system …”
(https://www.righttoknow.org.au/request/public_service_commissioners_rep#incoming-24853).


u) Despite being selected for an SES Band 1 National Judicial Registrar & District Registrar – QLD role by a
selection panel constituted by Sia Lagos, David Pringle and Andrea Jarratt, and despite the selection process
being certified, on 25 October 2018, by Kerryn Vine-Camp, the then First Assistant Commissioner of the
Australian Public Service Commission, as complying with the APS Employment Principles, as well as the
Australian Public Service Commissioner’s Directions 2016 (Cth), on 31 October 2018 Warwick Soden assigned
an “EL/Legal 2” classification to Murray Belcher under rule 6 of the Public Service Classification Rules 2000
(https://www.righttoknow.org.au/request/materials_relating_to_the_select#outgoing-17803).


v) Despite being selected for an SES Band 1 National Judicial Registrar & District Registrar – WA role by a
selection panel constituted by Sia Lagos, David Pringle and Andrea Jarratt, and despite the selection process
being certified, on 25 October 2018, by Kerryn Vine-Camp, the then First Assistant Commissioner of the
Australian Public Service Commission, as complying with the APS Employment Principles, as well as the
Australian Public Service Commissioner’s Directions 2016 (Cth), on 12 October 2018 Warwick Soden wrote to
Russell Trott confirming “arrangements for the permanent re-assignment of your duties to the position of
EL/Legal2, National Judicial Registrar and District Registrar, WA (position number 5024)” and providing an
independent flexibility arrangement outlining his new salary
(https://www.righttoknow.org.au/request/materials_relating_to_the_select#outgoing-17803).


w) The Australian Public Service Commissioner’s representative who participates in an SES selection process
does not have a power of veto over the selection process
(https://www.righttoknow.org.au/request/dodging_a_dodgy_veto_2#outgoing-16833 and
https://www.righttoknow.org.au/request/dodging_a_dodgy_veto#outgoing-17336 and


https://www.righttoknow.org.au/request/dodging_a_dodgy_veto_4#outgoing-17335).


There are lacunae and inconsistencies in the overall picture.


For example, if there was actually a “role review” of the SES Band 1 National Judicial Registrar & District
Registrar – QLD role (i.e. an assessment of the groups of duties to be performed by the National Judicial
Registrar & District Registrar – QLD by reference to the Australian Public Service Commissioner’s work level
standards and, on the basis of those assessments, the allocations of classifications to the role under rule 9 (as
distinct to the allocations of classifications to employees under rule 6) of the Public Service Classification Rules
2000), one would expect there to be a classification evaluation document setting out that role review.


Also, if a “role review” did take place, one would expect that the vacancy notification for the SES Band 1
National Judicial Registrar & District Registrar – QLD role in the Public Service Gazette would have been
retracted, and a revised vacancy notification would have been published.


Also, if a legitimate “role review”, reclassifying the SES1 classification of the National Judicial Registrar &
District Registrar – QLD role to a non-SES classification under rule 9 of the Public Service Classification Rules
2000, did take place, why would the Australian Public Service Commissioner commit a representative to a non-
SES selection process?







Also, if a legitimate “role review”, reclassifying the SES1 classification of the National Judicial Registrar &
District Registrar – QLD role to a non-SES classification under rule 9 of the Public Service Classification Rules
2000, did take place, why would the Australian Public Service Commissioner’s representative certify the an
SES selection process as complying with the APS Employment Principles, as well as the Australian Public
Service Commissioner’s Directions 2016 (Cth)?


Under the FOI Act I request access to:


1. any and all correspondence received by Kerryn Vine-Camp noting that the SES Band 1 National Judicial
Registrar & District Registrar – QLD role had been the subject of a role review;


2. any and all correspondence received by Peter Woolcott noting that the SES Band 1 National Judicial
Registrar & District Registrar – QLD role had been the subject of a role review;


3. any and all correspondence received by anybody else at the Australian Public Service Commission noting
that the SES Band 1 National Judicial Registrar & District Registrar – QLD role had been the subject of a role
review;


4. any and all correspondence received Kerryn Vine-Camp noting that the SES Band 1 National Judicial
Registrar & District Registrar – WA role had been the subject of a role review;


5. any and all correspondence received by Peter Woolcott noting that the SES Band 1 National Judicial
Registrar & District Registrar – WA role had been the subject of a role review;


6. any and all correspondence received by anybody else at the Australian Public Service Commission between
22 June 2018 and 25 October 2018 noting that the SES Band 1 National Judicial Registrar & District Registrar
– WA role had been the subject of a role review;


7. any and all correspondence received by Kerryn Vine-Camp noting that she would no longer be required to
participate in the selection process because the National Judicial Registrar & District Registrar – QLD role had
been reduced in classification to a non-SES classification;


8. any and all correspondence received by Peter Woolcott noting that Kerryn Vine-Camp would no longer be
required to participate in the selection process because the National Judicial Registrar & District Registrar –
QLD role had been reduced in classification to a non-SES classification;


9. any and all correspondence received anybody else at the Australian Public Service Commission between 22
June 2018 and 25 October 2018 noting that Kerryn Vine-Camp would no longer be required to participate in the
selection process because the National Judicial Registrar & District Registrar – QLD role had been reduced in







classification to a non-SES classification;


10. any and all correspondence received by Kerryn Vine-Camp noting that she would no longer be required to
participate in the selection process because the National Judicial Registrar & District Registrar – WA role had
been reduced in classification to a non-SES classification;


11. any and all correspondence received by Peter Woolcott noting that Kerryn Vine-Camp would no longer be
required to participate in the selection process because the National Judicial Registrar & District Registrar –
WA role had been reduced in classification to a non-SES classification;


12. any and all correspondence received by anybody else at the Australian Public Service Commission between
22 June 2018 and 25 October 2018 noting that Kerryn Vine-Camp would no longer be required to participate in
the selection process because the National Judicial Registrar & District Registrar – WA role had been reduced
in classification to a non-SES classification;


13. any and all notices published in the Public Service Gazette retracting the vacancy for the SES Band 1
National Judicial Registrar & District Registrar – QLD role; and


14. any and all notices published in the Public Service Gazette retracting the vacancy for the SES Band 1
National Judicial Registrar & District Registrar – WA role.


Also, given that Ms McMullan concluded that “[o]n the balance of probabilities I find that Mr Belcher was
appointed to a[n] [Executive Level 2] position on the basis of a role review”, I request access to a fifteenth
document, being the record of the “role review” (i.e. those documents that set out the assessment of the groups
of duties to be performed by the National Judicial Registrar & District Registrar – QLD by reference to the
Australian Public Service Commissioner’s work level standards and, on the basis of those assessments, the
allocation of a classification to the role under rule 9 (as distinct to the allocations of classifications to APS
employees under rule 6) of the Public Service Classification Rules 2000) that Ms McMullan claims occurred
after Murray Belcher was selected by Sia Lagos, David Pringle and Andrea Jarratt for promotion to the SES
Band 1 National Judicial Registrar & District Registrar – QLD role, and after the SES Band 1 National Judicial
Registrar & District Registrar – QLD role selection process was certified by Kerryn Vine-Camp, on 25 October
2018, as complying with the APS employment Principles, and the Australian Public Service Commissioner’s
Directions 2016.


Yours faithfully,


Alex


-------------------------------------------------------------------


Please use this email address for all replies to this request:







foi+request-9016-24befa8f@righttoknow.org.au


Is foi@apsc.gov.au the wrong address for Freedom of Information requests to Australian Public Service
Commission? If so, please contact us using this form:


https://www.righttoknow.org.au/change_request/new?body=apsc


This request has been made by an individual using Right to Know. This message and any reply that you make
will be published on the internet. More information on how Right to Know works can be found at:


https://www.righttoknow.org.au/help/officers


Please note that in some cases publication of requests and responses will be delayed.


If you find this service useful as an FOI officer, please ask your web manager to link to us from your
organisation's FOI page.


-------------------------------------------------------------------







B Block, Treasury Building 
Parkes Place West PARKES ACT 2600
GPO Box 3176 CANBERRA ACT 2600


“Alex”
By email: foi+request-9016-24befa8f@righttoknow.org.au


Our reference: <SHC22-28931><LEX187>


Dear “Alex”


Freedom of Information request


1. I am writing about your Freedom of Information (FOI) request under the Freedom of 
Information Act 1982 (FOI Act) made on 12 June 2022 for access to documents held by 
the Australian Public Service Commission (Commission).


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 
available from www.legislation.gov.au


Documents relevant to your request


3. Your full request is enclosed.


4. I have identified two documents relevant to your request.


Decision 


5. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions.


6. For each part of your request I have decided: 


Part 1 All reasonable steps have been taken to find any document relevant to Part 1 of 
your request. I am satisfied that the documents either cannot be found or do not 
exist. I refuse Part 1 of your request under section 24A of the FOI Act.


Part 2 All reasonable steps have been taken to find any document relevant to Part 2 of 
your request. I am satisfied that the documents either cannot be found or do not 
exist. I refuse Part 2 of your request under section 24A of the FOI Act.


Part 3 I have decided to refuse access to two documents (Documents 1 and 2) because 
I consider they are exempt in full.  Attachment A sets out the grounds on which 
the documents are exempt. My reasons are set out in Attachment B.







Part 4 All reasonable steps have been taken to find any document relevant to Part 4 of 
your request. I am satisfied that the documents either cannot be found or do not 
exist. I refuse Part 4 of your request under section 24A of the FOI Act.


Part 5 All reasonable steps have been taken to find any document relevant to Part 5 of 
your request. I am satisfied that the documents either cannot be found or do not 
exist. I refuse Part 5 of your request under section 24A of the FOI Act.


Part 6 All reasonable steps have been taken to find any document relevant to Part 6 of 
your request. I am satisfied that the documents either cannot be found or do not 
exist. I refuse Part 6 of your request under section 24A of the FOI Act.


Part 7 All reasonable steps have been taken to find any document relevant to Part 7 
of your request. I am satisfied that the documents not exist. I refuse Part 7 of 
your request under section 24A of the FOI Act.


Part 8 All reasonable steps have been taken to find any document relevant to Part 8 
of your request. I am satisfied that the documents not exist. I refuse Part 8 of 
your request under section 24A of the FOI Act.


Part 9 All reasonable steps have been taken to find any document relevant to Part 9 
of your request. I am satisfied that the documents not exist. I refuse Part 9 of 
your request under section 24A of the FOI Act.


Part 
10


All reasonable steps have been taken to find any document relevant to Part 10 
of your request. I am satisfied that the documents not exist. I refuse Part 10 of 
your request under section 24A of the FOI Act.


Part 
11


All reasonable steps have been taken to find any document relevant to Part 11 
of your request. I am satisfied that the documents not exist. I refuse Part 11 of 
your request under section 24A of the FOI Act.


Part 
12


All reasonable steps have been taken to find any document relevant to Part 12 
of your request. I am satisfied that the documents not exist. I refuse Part 12 of 
your request under section 24A of the FOI Act.


Part 
13


All reasonable steps have been taken to find any document relevant to Part 13 
of your request. I am satisfied that the documents not exist. I refuse Part 13 of 
your request under section 24A of the FOI Act.


Part 
14


All reasonable steps have been taken to find any document relevant to Part 14 
of your request. I am satisfied that the documents not exist. I refuse Part 14 of
your request under section 24A of the FOI Act.


Part 
15


I have decided to refuse access to one document (Document 2) because I 
consider it is exempt in full.  Attachment A sets out the grounds on which I
consider the document is exempt. My reasons are set out in Attachment B.


Deletion of exempt matter or irrelevant material


7. Section 22 of the FOI Act requires an agency to provide access to an edited version of a 
document where it is reasonably practicable to edit the document to remove exempt 
material or material that is irrelevant to the scope of a request.







8. Relevant to deleting exempt or irrelevant content from a document, the FOI Guidelines 
provide: 


“3.98 Applying those considerations, an agency or minister should take a common sense 
approach in considering whether the number of deletions would be so many that the 
remaining document would be of little or no value to the applicant. Similarly, the purpose 
of providing access to government information under the FOI Act may not be served if 
extensive editing is required that leaves only a skeleton of the former document that conveys 
little of its content or substance.”


9. I consider the objects of the FOI Act will not be served by providing access to an edited 
version of the documents because extensive editing is required that would leave only a 
skeleton of the former documents, conveying little content or substance.


Contacts


10. If you require clarification on matters in this letter please contact the Commission’s FOI 
Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au


Review rights


11. You are entitled to seek review of this decision. Your review rights are set out at 
Attachment C.


Yours sincerely


Giorgina Strangio


Authorised FOI decision maker


4 July 2022
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ATTACHMENT B


Reasons for decision


1. I have decided to refuse access to the documents in full because I have determined the 
documents are exempt in full. 


2. In making my decision I considered:


the terms of your request;
the contents of the document;
the Public Interest Disclosure Act 2013 (PID Act); 
the Public Service Act 1999 (PS Act); 
the Ombudsman Act 1976 (Ombudsman Act); 
the FOI Act; 
legal advice; and 
the FOI Guidelines issued by the Australian Information Commissioner. 


Section 47C – Documents subject to deliberative processes


3. Section 47C of the FOI Act conditionally exempts documents containing deliberative 
matter. Deliberative matter generally consists of:


an opinion, advice or recommendation that has been obtained, prepared or recorded; or 
a deliberative process of the Commission. 


4. A deliberative process includes the recording or exchange of opinions, advice, 
recommendations, a collection of facts or opinions and interim decisions and deliberations. 


5. The documents that fall within the scope of your request contain material which record the
deliberative processes of the Commission and the Federal Court of Australia. This 
deliberative material relates to how the PID investigation was conducted by the 
Commission, and contains material prepared or recorded as part of the deliberative PID 
process. 


6. For the reasons outlined above I am of the view that the documents contain deliberative 
matter and parts are therefore conditionally exempt under section 47C of the FOI Act. 


Sections 47E(c) and 47E(d) FOI Act – Certain operations of agencies


7. Sections 47E(c) and 47E(d) of the FOI Act provide that a document is conditionally 
exempt from disclosure if its disclosure would, or could be reasonably expected to, have a 
substantial adverse effect on the management or assessment of personnel by an agency, or 
on the proper and efficient conduct of the operations of an agency.


8. The Australian Public Service Commissioner (Commissioner) and his delegates have a 
number of inquiry functions under the PS Act, including in relation to the investigation of 
certain public interest disclosures under the PID Act. 


9. It is important that the Commissioner and his delegates are able to properly undertake 
activities under the PID Act. The PID scheme promotes integrity and accountability 
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across the Commonwealth public sector and provides a protected space for all current and 
former public officials (‘disclosers’) to make disclosures relating to suspected 
wrongdoing or misconduct.


10. I have considered that under the PID scheme information collected during the course of a 
PID investigation is protected under section 65 of the PID Act. 


11. I have decided that release of material contained within the documents under the FOI Act
would likely undermine the protections provided under the PID scheme, and likely 
discourage current and former public officials to make PID disclosures or to involve 
themselves in PID investigations. The success of any PID investigation process relies 
heavily on the willingness of individuals to participate in the PID scheme in a frank and 
candid manner. 


12. Further, I consider that the release of the documents would also likely have a larger effect 
of inhibiting or discouraging Commission staff to freely and effectively communicate on 
matters relating to the PID Act, including in the consideration and assessment of material 
subject to a PID investigation. Should individuals be unwilling or unable to effectively 
participate in the PID scheme, this would ultimately have a substantial adverse effect on 
the Commission’s ability to carry out its obligations under the PID Act, including its 
ability to ensure that allegations of misconduct are being investigated and where 
necessary take appropriate action in a proper and efficient manner. 


13. I note that the importance of protecting information collected during a PID investigation 
process was upheld in the recent Information Commissioner (IC) decision of ‘YU’ and 
Bureau of Meteorology (Freedom of Information) [2021] AICmr75 (29 November 2021),
where the IC accepted the relevant department’s submissions that certain operations of 
the agency could be undermined if the confidentiality established under the PID Act was 
circumvented by an access application made under the FOI Act. 


14. I consider release of the information in the document would jeopardise the confidentiality 
regime established by the Public Interest Disclosure Act 2013. There is no legislative or 
regulatory regime that requires the disclosure of the document requested. Rather, disclosure 
of the information would likely breach the Commission’s privacy and confidentiality 
obligations under the Commonwealth Public Interest Disclosure scheme.  


15. Further, the documents are documents being considered in a Commonwealth Ombudsman 
(Ombudsman) investigation which is current, ongoing and unfinalised. The Ombudsman
initially made a preliminary inquiry about the matter, and subsequently decided to 
commence the investigation. 


16. I consider disclosure of documents would have a substantial adverse effect on the ability
of the Ombudsman to obtain information for its investigations, which are undertaken in 
private in accordance with section 8 of the Ombudsman Act and the confidentiality 
provisions set out in section 35 of the Ombudsman Act. These provisions require and 
protect the confidentiality of information held by the Ombudsman in relation to 
Ombudsman investigations.


17. I also consider disclosure of the documents would have the following substantial adverse 
effects on the Ombudsman’s operations:
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Disclosure would discourage complainants from contacting the Ombudsman out of 
concern that it is not possible to keep relevant investigation information confidential. 
Where the requested document relates to an open complaint concerning an ongoing 
investigation, disclosure is likely to undermine effective oversight by the 
Ombudsman.


Disclosure of the relevant document would discourage agencies or members of the 
public from providing information to the Ombudsman’s office in relation to an 
investigation. The likely effect of this would be to impede the Ombudsman’s ability to 
conduct thorough, efficient investigations availed of all relevant facts and 
information.


18. I have therefore decided disclosure of information relating to allegations, inquiries and 
investigations under the PID scheme and under the Ombudsman Act would, or could 
reasonably be expected to, have a substantial adverse effect on the management or 
assessment of public servants and on the proper and efficient conduct of the operations of 
the Commission and the Ombudsman. 


Section 47F – personal information


19. Section 47F of the FOI Act provides that a document is conditionally exempt if it would 
involve the unreasonable disclosure of personal information about any person.


20. Personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether:


the information or opinion is true or not; and
the information or opinion is recorded in a material form or not.


21. The document contains the names and other personal information of public servants and 
other individuals, including information about their qualifications and employment 
history. 


22. I have had regard to the matters I must consider under subsection 47F(2) of the FOI Act in
determining whether the disclosure of the documents would involve the unreasonable 
disclosure of personal information.


23. Relevant to personal information of public servants, under the FOI Act there is no 
presumption that agencies and ministers should start from the position that the inclusion of 
the full names of staff in documents increases transparency and the objects of the FOI Act: 
Warren; Chief Executive Officer, Services Australia and (Freedom of information) [2020] 
AATA 4557 at [83]. 


24. With the substantial increase in electronic requests and related correspondence, a rise in 
anonymous applications as well as requests affecting the safety and wellbeing of
employees, the Commission assesses whether a disclosure of public servants’ personal 
information in requests is unreasonable under section 47F of the FOI Act.
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25. I have identified the following factors that, in my view, do not support release of certain 
public servants’ personal information under section 47F of the FOI Act:


the individuals’ personal information, in particular their names, will or may identify 
them;
the individuals’ are generally not well or widely known to be associated with the 
relevant matter;
some of the personal information is qualitative assessments of public servants or other 
individuals which is extremely personal and sensitive; 
the release of some of the individuals’ personal information may cause stress for them 
or other detriment; and
disclosure would prejudice the individuals’ right to privacy. 


26. The level of personal information published in media articles by The Australian and on the 
Right to Know website may cause the concerned persons harm and distress. Due to the 
level of attention brought about by the articles disclosure of any personal information could 
reasonably be expected to interfere with the privacy of individuals. It follows I consider it 
would be unreasonable to disclose the personal information in the document given it is 
highly likely to lead to further harm and distress for those people and others.


27. I have therefore decided to the extent that the documents include personal information, 
those parts are conditionally exempt from disclosure under section 47F of the FOI Act 
because disclosure would involve the unreasonable disclosure of multiple persons’ personal 
information. 


Section 11A – public interest test 


28. Subsection 11A(5) of the FOI Act provides that an agency must give access to a document 
if it is conditionally exempt unless access to the document would, on balance, be contrary 
to the public interest.


29. I have considered the public interest exemption factors in favour of disclosure at subsection 
11B(3) of the FOI Act, including the extent to which access to the document would promote 
the objects of the FOI Act and inform debate on a matter of public importance. 


30. I have identified the following factors as weighing against disclosure: 
disclosure of certain personal information will not advance any scrutiny of any 
decisions falling within the scope of your FOI request;
disclosure would prejudice the individuals’ right to privacy; 
APS employers must fulfil their obligations under the Work Health and Safety Act 2011,
in particular by preventing the exposure of staff members from potential harassment or 
threats in a public forum;
disclosure would undermine the confidentiality and secrecy provisions fundamental to 
the PID Scheme; 
the disclosure of the Commission’s deliberative processes will hinder the 
Commission’s future deliberative processes and efficiency with which the  Commission 
can support the functions of the Commissioner; 
the disclosure of certain information have a substantial adverse effect on the proper and 
efficient conduct of the operations of the Commission;
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disclosure may undermine the Commission’s relationship with agencies and third party 
individuals; 
disclosure could reasonably be expected to prejudice the conduct of investigations, 
audits or reviews by the Ombudsman or Auditor-General, noting in particular that the 
documents are being considered  in an open investigation and its disclosure may 
adversely affect the ability of the Ombudsman to finalise the matter; and 
disclosure would be inconsistent with relevant provisions of the Ombudsman Act 
relating to confidentiality and could reasonably be expected to prejudice the 
Ombudsman’s ability to obtain confidential information in the future.


31. Subsection 11B(4) of the FOI Act lists factors that are irrelevant to determining whether 
access would be in the public interest. I have not considered these factors.


32. The oversight of the Commonwealth Public Interest Disclosure scheme is a responsibility 
of the Commonwealth Ombudsman. I do not consider the information in the documents 
would be of serious concern or benefit to the public. In my view, it would merely satisfy 
the curiosity of others, which is not a consideration of the public interest test. 


33. On balance, I find disclosure of parts of the documents would be contrary to the public 
interest. To the extent the material contained in the documents is conditionally exempt 
under 47C, 47E and 47F of the FOI Act, the material is exempt from disclosure in full. 







Rights of Review


Asking for a full explanation of a Freedom of Information decision


If you are dissatisfied with this decision, you may seek review. Before you seek review of a
Freedom of Information (FOI) decision, you may contact us to discuss your request and we 
will explain the decision to you.


Seeking review of a Freedom of Information decision


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 
you may be able to apply for a review of the decision. Under sections 54 and 54L of the FOI 
Act, you can apply for a review of an FOI decision by seeking:


1. an internal review by an different officer of the Australian Public Service 
Commission; and/or


2. external review by the Australian Information Commissioner.


There are no fees applied to either review option.


Applying for a review by an Internal Review Officer


If you apply for internal review, a different decision maker to the departmental delegate who 
made the original decision will carry out the review. The Internal Review Officer will 
consider all aspects of the original decision and decide whether it should change. An 
application for internal review must be made in writing within 30 days of receiving this letter 
to: 


Email: foi@apsc.gov.au


Post: The FOI Officer


Australian Public Service Commission


B Block, Treasury Building


GPO Box 3176


Parkes Place West


PARKES ACT 2600


You do not need to fill in a form. However, it is a good idea to set out any relevant 
submissions you would like the Internal Review Officer to further consider, and your reasons 
for disagreeing with the decision. 


Applying for external review by the Australian Information Commissioner


If you do not agree with the original FOI decision or the internal review decision, you can ask 
the Australian Information Commissioner to review the decision. You have 60 days to apply 
in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 
from the date you received this letter or any subsequent internal review decision.


You can lodge your application:







Online: www.oaic.gov.au


Post: Australian Information Commissioner


GPO Box 5218


SYDNEY NSW 2001 


Email: enquiries@oaic.gov.au


The OAIC encourage applicants to apply online. Where possible, to assist the OAIC you 
should include your contact information, a copy of the related FOI decision and provide 
details of your reasons for objecting to the decision.


Complaints to the Information Commissioner and Commonwealth Ombudsman


Information Commissioner


You may complain to the Information Commissioner concerning action taken by an agency 
in the exercise of powers or the performance of functions under the FOI Act. There is no fee 
for making a complaint. A complaint to the Information Commissioner must be made in 
writing. The Information Commissioner's contact details are:


Telephone: 1300 363 992


Website: www.oaic.gov.au


Commonwealth Ombudsman


You may complain to the Ombudsman concerning action taken by an agency in the exercise 
of powers or the performance of functions under the FOI Act. There is no fee for making a 
complaint. A complaint to the Ombudsman may be made in person, by telephone or in 
writing. The Ombudsman's contact details are:


Phone: 1300 362 072 


Website: www.ombudsman.gov.au
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FOI


From: Marcus <foi+request-9022-302cf14e@righttoknow.org.au>
Sent: Wednesday, 15 June 2022 2:20 PM
To: FOI
Subject: Freedom of Information request - Disturbing but unsurprising revelations about 


APSC PID investigation


Dear Australian Public Service Commission, 
 
 
 
On 10 February 2022, an article was printed in The Australian. The title of the article was Top judge warned of 
registrar overhaul. 
 
 
 
According to the article: 
 
 
 
a) “[Justice Greenwood] objected to plans to downgrade the classification that one existing registrar would be 
appointed to – a decision the court’s chief executive and senior officials attempted to blame on the Australian Public 
Service Commission.” 
 
 
 
b) “Federal Court bureaucrats had circumvented the cap on the number of staff by hiring them at lower levels and 
using special agreements to increase their pay – by up to $50,000 – and their titles.” 
 
 
 
c) On 18 October 2018 Justice Greenwood wrote in an email: 
 
 
 
i. “Warwick tells me that there is a problem because the (APSC) has a veto on any SES appointments.” 
 
ii. “To solve the problem, Warwick wants to downgrade the role from an SES position, avoid the APSC’s veto and 
appoint [Murray].” 
 
 
 
d) “[Warwick] Soden had claimed that [Murray Belcher], a man who had been at the court for many years could not 
be given the original Senior Executive Service classification advertised because it would be vetoed by the APSC 
representative.” 
 
 
 
e) Justice Greenwood noted that “Sia spoke to me briefly before she went on leave and apparently the (APSC) 
representative was concerned that [Murray Belcher] was not very forthcoming about the changes to the 
management system or otherwise he would make to improve the work of the court.” 
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f) Justice Greenwood noted “First, Warwick’s advice that the APSC has a veto on appointment is wrong.” 
 
 
 
g) Justice Greenwood noted “The true position is that neither Warwick nor Sia want to appoint [Murray Belcher]. 
The so called ‘veto’ is a red herring to prevent [Murray Belcher] being awarded the position.” 
 
 
 
h) Justice Greenwood noted that “The SES classification, you will find, will have been taken somewhere else in the 
organisation …” 
 
 
 
The issues highlighted in the article appear to have been the subject of a PID investigation that Ms Kate McMullan of 
your office considered. 
 
 
 
It appears that the following was recorded in Ms McMullan's report (https://www.righttoknow.org.au/request/r... 
 
 
 
Findings 
 
 
 
On the balance of probabilities, I find that this assertion about the Australian Public Service Commissioner’s 
representative is not substantiated. On the basis of materials provided by the FCSA including a selection report, I 
find that the outcome of the recruitment process was that Mr Belcher was found by the panel (including the 
Australian Public Service Commissioner’s representative on the selection panel) to be the preferred candidate for 
the advertised position. On the balance of probabilities, I find that no “veto power” was exercised or purported to 
be exercised by the Australian Public Service Commissioner’s representative. On the balance of probabilities I find 
that Mr Belcher was appointed to a[n] [Executive Level 2] position on the basis of a role review ... 
 
 
 
In those circumstances, it is not clear whether or for what purpose Mr Soden may have made representations that 
the Australian Public Service Commissioner’s representative had exercised a “veto power”; however, in absence of a 
“veto power” being exercised or being purported to be exercised, any incorrect statement by Mr Soden (whether 
due to a misstatement on Mr Soden’s behalf, a misunderstanding on Justice Greenwood’s behalf, a 
miscommunication between the two, or for some other reason) about action taken by the Australian Public Service 
Commissioner’s representative would not in and of itself constitute disclosable conduct. On that basis, I make no 
further findings about any such comments that may have been made. 
 
 
 
That is very concerning because it looks to me like Ms McMullan set out a series of conjectures and, on the basis of 
those conjectures, made "no further findings about any such comments that may have been made". It looks to me 
like Ms McMullan refused to properly engage in her role as investigator under the PID Act. 
 
 
 
I certainly do not think that Justice Greenwood misunderstood anything based on what has been published in The 
Australian. 
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Under the FOI Act I would like access to: 
 
 
 
a) any and all correspondence between Kerryn Vine-Camp and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 
 
b) any and all correspondence between Warwick Soden and Kate McMullan for the purposes of the PID investigation 
Kate McMullan conducted; 
 
c) any and all correspondence between Justice Greenwood and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 
 
d) any and all documents exchanged between Kerryn Vine-Camp and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 
 
e) any and all documents exchanged between Warwick Soden and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted; 
 
f) any and all documents exchanged between Justice Greenwood and Kate McMullan for the purposes of the PID 
investigation Kate McMullan conducted. 
 
 
 
Yours faithfully, 
 
 
 
Marcus 
 
 
 
------------------------------------------------------------------- 
 
 
 
Please use this email address for all replies to this request: 
 
foi+request-9022-302cf14e@righttoknow.org.au 
 
 
 
Is foi@apsc.gov.au the wrong address for Freedom of Information requests to Australian Public Service 
Commission? If so, please contact us using this form: 
 
https://www.righttoknow.org.au/change_request/new?body=apsc 
 
 
 
This request has been made by an individual using Right to Know. This message and any reply that you make will be 
published on the internet. More information on how Right to Know works can be found at: 
 
https://www.righttoknow.org.au/help/officers 
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Please note that in some cases publication of requests and responses will be delayed. 
 
 
 
If you find this service useful as an FOI officer, please ask your web manager to link to us from your organisation's 
FOI page. 
 
 
 
 
 
------------------------------------------------------------------- 
 







 


B Block, Treasury Building  


Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


Marcus 


By email: foi+request-9022-302cf14e@righttoknow.org.au  


 


Our reference: <SHC22-29057> <LEX 190> 


Dear Marcus  


Freedom of Information request 


1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made on 15 June 2022 for access to documents held by the 


Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 


available from www.legislation.gov.au 


Documents relevant to your request 


3. A copy of your original FOI request is attached.  


Decision on your FOI request 


4. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


5. Subsection 24A(1) of the FOI Act provides that an agency may refuse a request for access 


to a document if the agency is satisfied that all reasonable steps have been taken to find the 


document and the agency is satisfied that the document does not exist. 


6. I am satisfied that all reasonable steps have been taken to find any document relevant to 


parts (a) � (f) of your request. Searches included retrieval of former employees� 


correspondence by our ICT service provider, and examination of those results.  


7. No documents were found. I have therefore decided to refuse your request for access under 


section 24A of the FOI Act.  


Contacts 


8. If you require clarification on matters in this letter please contact the Commission�s FOI 


Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au 


Review rights 


9. You are entitled to seek review of this decision.  Your review rights are set out at 


Attachment A. 



mailto:foi+request-9022-302cf14e@righttoknow.org.au

http://www.legislation.gov.au/

mailto:foi@apsc.gov.au





 


 


Yours sincerely 


 


Giorgina Strangio  


Authorised FOI decision maker 


7 July 2022







ATTACHMENT A 


 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 


Freedom of Information (FOI) decision, you may contact us to discuss your request and we 


will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 


may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 


FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 


Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 


made the original decision will carry out the review. The Internal Review Officer will 


consider all aspects of the original decision and decide whether it should change. An 


application for internal review must be made in writing within 30 days of receiving this letter 


to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 


submissions you would like the Internal Review Officer to further consider, and your reasons 


for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 


the Australian Information Commissioner to review the decision.  You have 60 days to apply 


in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 


from the date you received this letter or any subsequent internal review decision. 
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You can lodge your application: 


Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 


should include your contact information, a copy of the related FOI decision and provide 


details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 


in the exercise of powers or the performance of functions under the FOI Act. There is no fee 


for making a complaint. A complaint to the Information Commissioner must be made in 


writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 


of powers or the performance of functions under the FOI Act. There is no fee for making a 


complaint. A complaint to the Ombudsman may be made in person, by telephone or in 


writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  


 



http://www.oaic.gov.au/

mailto:enquiries@oaic.gov.au

http://www.oaic.gov.au/

http://www.ombudsman.gov.au/
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B Block, Treasury Building  


Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


Anonymous 


 


By email: foi-request-4986-fa9593b0.dbung@aleeas.com 


Our reference: LEX 511 


Dear Anonymous 


Freedom of Information request 


1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made on 11 March 2023 for access to documents held by 


the Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 


available from www.legislation.gov.au 


Documents relevant to your request 


3. You requested access to documents in the following terms: 


a) any and all documents demonstrating that Statutory Agencies, as distinguished from 


the APS employees, Agency Heads and Statutory Office Holders that make them up, are 


bound by the legal obligations set out in subsection 10A(2) of the Public Service Act 1999 


(Cth);  


 


b) any and all documents demonstrating that Statutory Agencies, as distinguished from 


the APS employees, Agency Heads and Statutory Office Holders that make them up, are 


legally capable of contravening the legal obligations set out in subsection 10A(2) of the 


Public Service Act 1999 (Cth);  


 


c) any and all documents, including notes and reasons, that might shine a light on why 


Kate McMullan found, on the balance of probabilities, and in the light of her duty to 


make findings of fact on logically probative and relevant evidence, the “FCA”, a 


Statutory Agency, responsible for “promoting Ms Wu into this position” and, thus, “not 


... comply[ing] with the APS Employment Principles under subsection 10A(2) of the PS 


Act …”, even though the logically probative and relevant evidence demonstrates that: 


 


i) Caitlin Wu was selected for promotion to the Executive Level 1 classified National 


Court Framework Registrar role in the Federal Court of Australia, ahead of “a field 


of candidates all of whom were admitted as legal practitioners”, by Sia Lagos, David 


Pringle and Andrea Jarratt on 2 December 2016; and 
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ii) Sia Lagos, as the Agency Head’s delegate, endorsed the selection panel’s 


recommendation and “[a]pprove[d] Caitlin Wu as the successful candidate” on 2 


December 2016.  


 


4. The context you provided for the scope of your request is too lengthy to reproduce here, 


noting it is contained in your email request.  


 


Decision on your FOI request 


5. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


6. I am satisfied that all reasonable steps have been taken to find documents within scope of 


your request, and that no such documents meeting the description of what you have asked 


for can be found or exist.  


7. As such, I refuse your request for access to documents pursuant to section 24A of the FOI 


Act. 


Reasons for decision 


Section 24A – documents that cannot be found or do not exist 


8. Subsection 24A(1) of the FOI Act provides: 


(1) An agency or Minister may refuse a request for access to a document if: 


(a) all reasonable steps have been taken to find the document; and 


(b) the agency or Minister is satisfied that the document: 


(i) is in the agency or Minister’s possession but cannot be found; or 


(ii) does not exist. 


9. The Office of the Australian Information Commissioner (OAIC) has issued guidelines 


pursuant to section 93A of the FOI Act. At paragraphs 3.88 to 3.93 of these guidelines, the 


OAIC provides guidance as to the meaning of the term ‘all reasonable steps’ in 


subsection 24A(1).  


10. Having regard to OAIC’s guidance, I have taken into account the subject matter of your 


request and consulted with colleagues in the Employment Policy team within the 


Commission.  


11. The Employment Policy team conducted searches in the Commission’s record management 


systems (TRIM, ShareHub, and Outlook) using the terms ‘statutory agency 10A’ and 


‘statutory agency section 10A.’ No relevant documents were identified.   


12. Accordingly, I have decided to refuse your request for access under section 24A of the FOI 


Act.  


Contacts 


13. If you require clarification on matters in this letter please contact the Commission’s FOI 


Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au 
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Review rights 


14. You are entitled to seek review of this decision.  Your review rights are set out at 


Attachment A. 


Yours sincerely 


 


Mitchell Little 


Authorised FOI decision maker 


11 April 2023







ATTACHMENT A 


 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 


Freedom of Information (FOI) decision, you may contact us to discuss your request and we 


will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 


may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 


FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 


Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 


made the original decision will carry out the review. The Internal Review Officer will 


consider all aspects of the original decision and decide whether it should change. An 


application for internal review must be made in writing within 30 days of receiving this letter 


to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 


submissions you would like the Internal Review Officer to further consider, and your reasons 


for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 


the Australian Information Commissioner to review the decision.  You have 60 days to apply 


in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 


from the date you received this letter or any subsequent internal review decision. 


You can lodge your application: 
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Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 


should include your contact information, a copy of the related FOI decision and provide 


details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 


in the exercise of powers or the performance of functions under the FOI Act. There is no fee 


for making a complaint. A complaint to the Information Commissioner must be made in 


writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 


of powers or the performance of functions under the FOI Act. There is no fee for making a 


complaint. A complaint to the Ombudsman may be made in person, by telephone or in 


writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  


 



http://www.oaic.gov.au/
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B Block, Treasury Building  
Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


Anonymous 
 
By email: foi-request-8633-abfd90bc.x1q0a@aleeas.com 
 


Our reference: LEX 491 


Dear Anonymous  


Freedom of Information request 
1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made on 27 February 2023 for access to documents held 
by the Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 
available from www.legislation.gov.au. 


Documents relevant to your request 
3. You requested access to documents in the following terms: 


Under the FOI Act, I request access to the documents containing logically probative 
and relevant evidence that demonstrates that the SES Band 1 classified National 
Judicial Registrar & District Registrar role in Queensland was, in light of the work 
value of the group of duties described in the work level standards and a proper job 
analysis, reclassified and allocated an Executive Level 2 classification for the purposes 
of rule 9 of the Public Service Classification Rules 2000. 
 


4. The context you provided for the scope of your request is too lengthy to reproduce here, 
noting it is contained in your email request.    


5. In reviewing the context, I understand this request concerns documents that an individual, 
Ms Kate McMullan, considered as part of a Public Interest Disclosure (PID) investigation.  


6. As decision-maker for this FOI request, I note that I had no involvement in this specific 
PID investigation which occurred in 2020. Therefore, as an unrelated third party, I am 
unable to assess whether documents considered by Ms McMullan during this specific PID 
investigation were ‘logically probative’ or ‘relevant.’ 


7. In light of the above, I believe there is sufficient basis to be satisfied your request does not 
provide such information concerning the document/s as is reasonable necessary to enable 
me to identify it (paragraph 24AA(1)(b) of the FOI Act). 







 


 


8. However, in consideration of the objects of the FOI Act, being the promotion of 
transparency and facilitation of access to information held by government, I have 
interpreted your request to mean documents Ms McMullan considered that might contain 
logically probative and relevant evidence that demonstrates that ‘the SES Band 1 classified 
National Judicial Registrar & District Registrar role in Queensland was, in light of the work 
value of the group of duties described in the work level standards and a proper job analysis, 
reclassified and allocated an Executive Level 2 classification for the purposes of rule 9 of 
the Public Service Classification Rules 2000.’       


9. I have identified two (2) documents relevant to your request.  


Decision on your FOI request 


10. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


11. I have decided to refuse access to the documents because I consider they are exempt in full.   


12. Attachment A sets out the grounds on which the documents are exempt. 


13. My reasons are set out in Attachment B.   


Deletion of exempt matter or irrelevant material  


14. Section 22 of the FOI Act requires an agency to provide access to an edited version of a 
document where it is reasonably practicable to edit the document to remove exempt 
material or material that is irrelevant to the scope of the request.  


15. Relevant to deleting exempt or irrelevant content from a document, the FOI Guidelines 
provide: 


3.98 Applying those considerations, an agency or minister should take a common sense 
approach in considering whether the number of deletions would be so many that the 
remaining document would be of little or no value to the applicant. Similarly, the 
purpose of providing access to government information under the FOI Act may not be 
served if extensive editing is required that leaves only a skeleton of the former document 
that conveys little of its content or substance. 


16. I consider the objects of the FOI Act will not be served by providing access to an edited 
version of the documents because extensive editing is required that would leave only a 
skeleton of the former documents, conveying little content or substance.  


Contacts 


17. If you require clarification on matters in this letter please contact the Commission’s FOI 
Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au. 







 


 


Review rights 


18. You are entitled to seek review of this decision. Your review rights are set out at 
Attachment C.   


 


Yours sincerely 


 


 


 


 


 


Clare McLean 


Authorised FOI decision maker 


29 March 2023 


 







 


 


 


 ATTACHMENT A 


 


SCHEDULE OF DOCUMENTS 


 


Document  Description Exemptions  


1 Email correspondence between the 
Commission and Federal Court of 
Australia dated 27 October 2020 


Sections 47C and 47E of the FOI Act 
apply. 


2 Word document titled ‘Judicial 
Registrar Recruitment’   


Sections 47C, 47E, and 47F of the 
FOI Act apply. 







 


 


ATTACHMENT B  


Reasons for decision 


1. In making my decision on your request, I have had regard to:  
 


• the terms of your request; 
• the contents of the documents; 
• the Public Interest Disclosure Act 2013 (PID Act);  
• the Public Service Act 1999 (PS Act);  
• the FOI Act; and  
• the FOI Guidelines issued by the Australian Information Commissioner.  


 
Section 47E – Certain operations of agencies 


 
2. Subsection 47E(d) of the FOI Act provide that a document is conditionally exempt from 


disclosure if its disclosure would, or could be reasonably expected to, have a substantial 
adverse effect on the proper and efficient conduct of the operations of an agency. 


3. The Australian Public Service Commissioner (the Commissioner) and his delegates have a 
number of inquiry functions under the PS Act, including in relation to the investigation of 
certain public interest disclosures under the PID Act.  
 


4. It is important that the Commissioner and his delegates are able to properly undertake 
activities under the PID Act. The PID scheme promotes integrity and accountability 
across the Commonwealth public sector and provides a protected space for all current and 
former public officials (‘disclosers’) to make disclosures relating to suspected 
wrongdoing or misconduct. 


5. I have considered that under the PID scheme, information collected during the course of a 
PID investigation is protected under section 65 of the PID Act.  


6. I have decided that release of both documents under the FOI Act would likely undermine 
the protections provided under the PID scheme, and likely discourage current and former 
public officials to make PID disclosures or to involve themselves in PID investigations. 
The success of any PID investigation process relies heavily on the willingness of 
individuals to participate in the PID scheme in a frank and candid manner.  


7. Further, I consider that the release of both documents would also likely have a larger 
effect of inhibiting or discouraging Commission staff to freely and effectively 
communicate on matters relating to the PID Act, including in the consideration and 
assessment of material subject to a PID investigation.  


8. Should individuals be unwilling or unable to effectively participate in the PID scheme, 
this would ultimately have a substantial adverse effect on the Commission’s ability to 
carry out its obligations under the PID Act, including its ability to ensure that allegations 
of misconduct are being investigated and where necessary take appropriate action in a 
proper and efficient manner.  
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9. I note that the importance of protecting information collected during a PID investigation 
process was upheld in the recent Information Commissioner (IC) decision of ‘YU’ and 
Bureau of Meteorology (Freedom of Information) [2021] AICmr75 (29 November 2021), 
where the IC accepted the relevant department’s submissions that certain operations of 
the agency could be undermined if the confidentiality established under the PID Act was 
circumvented by an access application made under the FOI Act.  


10. Therefore, I have decided to conditionally exempt both documents in full because   
disclosure of both documents would, or could reasonably be expected to, have a 
substantial adverse effect on the proper and efficient conduct of the Commission’s 
operations.  


11. My consideration of the public interest test in respect of the application of section 47E to 
Documents 1 and 2 is outlined further at paragraphs 26-30.  


 
Section 47C – Documents subject to deliberative processes 
 
12. Section 47C of the FOI Act conditionally exempts documents containing deliberative 


matter. Deliberative matter generally consists of: 
 
• an opinion, advice or recommendation that has been obtained, prepared or recorded; or  
• a deliberative process of the Commission.  


 
13. A deliberative process includes the recording or exchange of opinions, advice, 


recommendations, a collection of facts or opinions and interim decisions and deliberations.  
 


14. On review, both documents contain material which record the deliberative processes of the 
Commission and the Federal Court of Australia. This deliberative material relates to how 
the PID investigation was conducted by the Commission, and contains material prepared 
or recorded as part of the deliberative PID process.  


 
15. For the reasons outlined above, I am of the view that both documents contain deliberative 


matter and parts are therefore conditionally exempt under section 47C of the FOI Act.  
 
16. Given I have already conditionally exempted both documents in full under 


subsection 47E(d), I have not elaborated further on which specific parts of the documents 
I consider exempt under section 47C.  
 


17. My consideration of the public interest test in respect of the application of section 47C to 
Documents 1 and 2 is outlined further at paragraphs 26-30.  


 
Section 47F – personal information 


 
18. Section 47F of the FOI Act provides that a document is conditionally exempt if it would 


involve the unreasonable disclosure of personal information about any person. 
 


19. Personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether: 
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• the information or opinion is true or not; and 
• the information or opinion is recorded in a material form or not. 


 
20. I consider that Document 2 contains personal information of third parties, including 


information about their qualifications and employment history.  


21. I have had regard to the matters I must consider under subsection 47F(2) of the FOI Act in 
determining whether the disclosure of the document, in absence of consent from those third 
parties, would involve the unreasonable disclosure of personal information. 
 


22. I have identified the following factors that, in my view, do not support the release of 
personal information under section 47F of the FOI Act: 


 
• the third party individuals’ personal information, in particular their names, will identify 


them;  
• the personal information is unique and relates specifically to the third party individuals, 


and is generally not well known or publicly available;  
• some of the personal information is qualitative assessments of third party individuals 


which is extremely personal and sensitive;  
• the release of some of the third party individuals’ personal information may cause stress 


for them or other detriment; and 
• disclosure would prejudice the third party individuals’ right to privacy.  
 


23. I have therefore decided to the extent that the documents include personal information of 
third parties, those parts are conditionally exempt from disclosure under section 47F of the 
FOI Act because disclosure would involve the unreasonable disclosure of multiple persons’ 
personal information.  


 
24. Given I have already conditionally exempted Document 2 in full under subsections 47E(c) 


and (d), I have decided it would not be appropriate for me to undertake consultations with 
the third party individuals on section 47F at this time.   


 
25. My consideration of the public interest test in respect of the application of section 47F to 


Document 2 is outlined further at paragraphs 26-30.  


 
Section 11A – public interest test  


 
26. Subsection 11A(5) of the FOI Act provides that an agency must give access to a document 


if it is conditionally exempt unless access to the document would, on balance, be contrary 
to the public interest. 
 


27. I have considered the public interest exemption factors in favour of disclosure at 
subsection 11B(3) of the FOI Act, including the extent to which access to the document 
would promote the objects of the FOI Act and inform debate on a matter of public 
importance.  


 
28. I have identified the following factors as weighing against disclosure:  
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• disclosure of third party individuals’ personal information will not advance any scrutiny 


of any decisions falling within the scope of your FOI request; 
• disclosure would prejudice the third party individuals’ right to privacy;   
• disclosure would undermine the confidentiality and secrecy provisions fundamental to 


the PID Scheme;  
• disclosure would hinder the Commission’s future deliberative processes and efficiency 


with which the Commission can support the functions of the Commissioner;  
• the disclosure of certain information have a substantial adverse effect on the proper and 


efficient conduct of the operations of the Commission; and 
• disclosure would undermine the Commission’s relationship with other agencies and 


third party individuals.  
 


29. Subsection 11B(4) of the FOI Act lists factors that are irrelevant to determining whether 
access would be in the public interest. I have not considered these factors. 


30. Accordingly, I am satisfied disclosure of the conditionally exempt documents is contrary 
to the public interest. 







 


 


ATTACHMENT C 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 
Freedom of Information (FOI) decision, you may contact us to discuss your request and we 
will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 
may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 
FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 
Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 
made the original decision will carry out the review. The Internal Review Officer will 
consider all aspects of the original decision and decide whether it should change. An 
application for internal review must be made in writing within 30 days of receiving this letter 
to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 
submissions you would like the Internal Review Officer to further consider, and your reasons 
for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 
the Australian Information Commissioner to review the decision.  You have 60 days to apply 
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in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 
from the date you received this letter or any subsequent internal review decision. 


You can lodge your application: 


Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 
should include your contact information, a copy of the related FOI decision and provide 
details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 
in the exercise of powers or the performance of functions under the FOI Act. There is no fee 
for making a complaint. A complaint to the Information Commissioner must be made in 
writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 
of powers or the performance of functions under the FOI Act. There is no fee for making a 
complaint. A complaint to the Ombudsman may be made in person, by telephone or in 
writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  
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B Block, Treasury Building  


Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


Anonymous 


 


By email: foi-request-8422-01aa813b.bk3rr@aleeas.com 


 


Our reference: LEX 510 


Dear Anonymous  


Freedom of Information request 


1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made on 11 March 2023 for access to documents held by 


the Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 


available from www.legislation.gov.au. 


Documents relevant to your request 


3. You requested access to documents in the following terms: 


Under the FOI Act, I request access to the documents, in the possession of the APSC, 


containing logically probative and relevant evidence demonstrating that the SES Band 


1 classified National Judicial Registrar & District Registrar role in Western Australia 


was, in light of the work value of the group of duties described in the work level 


standards and a proper job analysis, reclassified and allocated an Executive Level 2 


classification for the purposes of rule 9 of the Public Service Classification Rules 2000 


(Cth). 


 


4. The context you provided for the scope of your request is too lengthy to reproduce here, 


noting it is contained in your email request.    


5. In reviewing the context, I understand this request concerns documents that an individual, 


Ms Kate McMullan, considered as part of a Public Interest Disclosure (PID) investigation.  


6. As decision-maker for this FOI request, I note that I had no involvement in this specific 


PID investigation which occurred in 2020. Therefore, as an unrelated third party, I am 


unable to assess whether documents considered by Ms McMullan during this specific PID 


investigation were ‘logically probative’ or ‘relevant.’ 
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7. In light of the above, I believe there is sufficient basis to be satisfied your request does not 


provide such information concerning the document/s as is reasonable necessary to enable 


me to identify it (paragraph 24AA(1)(b) of the FOI Act). 


8. However, in consideration of the objects of the FOI Act, being the promotion of 


transparency and facilitation of access to information held by government, I have 


interpreted your request to mean documents Ms McMullan considered that might contain 


logically probative and relevant evidence that demonstrates that ‘the SES Band 1 classified 


National Judicial Registrar & District Registrar role in Western Australia was, in light of 


the work value of the group of duties described in the work level standards and a proper 


job analysis, reclassified and allocated an Executive Level 2 classification for the purposes 


of rule 9 of the Public Service Classification Rules 2000 (Cth).’       


9. I have identified two (2) documents relevant to your request.  


Decision on your FOI request 


10. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


11. I have decided to refuse access to the documents because I consider they are exempt in full.   


12. Attachment A sets out the grounds on which the documents are exempt. 


13. My reasons are set out in Attachment B.   


Deletion of exempt matter or irrelevant material  


14. Section 22 of the FOI Act requires an agency to provide access to an edited version of a 


document where it is reasonably practicable to edit the document to remove exempt 


material or material that is irrelevant to the scope of the request.  


15. Relevant to deleting exempt or irrelevant content from a document, the FOI Guidelines 


provide: 


3.98 Applying those considerations, an agency or minister should take a common sense 


approach in considering whether the number of deletions would be so many that the 


remaining document would be of little or no value to the applicant. Similarly, the 


purpose of providing access to government information under the FOI Act may not be 


served if extensive editing is required that leaves only a skeleton of the former document 


that conveys little of its content or substance. 


16. I consider the objects of the FOI Act will not be served by providing access to an edited 


version of the documents because extensive editing is required that would leave only a 


skeleton of the former documents, conveying little content or substance.  


Contacts 


17. If you require clarification on matters in this letter please contact the Commission’s FOI 


Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au. 
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Review rights 


18. You are entitled to seek review of this decision. Your review rights are set out at 


Attachment C.   


 


Yours sincerely 


 


Mitchell Little 


Authorised FOI decision maker 


11 April 2023 


 







 


 


 


 ATTACHMENT A 


 


SCHEDULE OF DOCUMENTS 


 


Document  Description Exemptions  


1 Email correspondence between the 


Commission and Federal Court of 


Australia dated 27 October 2020 


Sections 47C and 47E of the FOI Act 


apply. 


2 Word document titled ‘Judicial 


Registrar Recruitment’   


Sections 47C, 47E, and 47F of the 


FOI Act apply. 







 


 


ATTACHMENT B  


Reasons for decision 


1. In making my decision on your request, I have had regard to:  


 


 the terms of your request; 


 the contents of the documents; 


 the Public Interest Disclosure Act 2013 (PID Act);  


 the Public Service Act 1999 (PS Act);  


 the FOI Act; and  


 the FOI Guidelines issued by the Australian Information Commissioner.  


 


Section 47E – Certain operations of agencies 


 


2. Subsection 47E(d) of the FOI Act provide that a document is conditionally exempt from 


disclosure if its disclosure would, or could be reasonably expected to, have a substantial 


adverse effect on the proper and efficient conduct of the operations of an agency. 


3. The Australian Public Service Commissioner (the Commissioner) and his delegates have a 


number of inquiry functions under the PS Act, including in relation to the investigation of 


certain public interest disclosures under the PID Act.  


 


4. It is important that the Commissioner and his delegates are able to properly undertake 


activities under the PID Act. The PID scheme promotes integrity and accountability 


across the Commonwealth public sector and provides a protected space for all current and 


former public officials (‘disclosers’) to make disclosures relating to suspected 


wrongdoing or misconduct. 


5. I have considered that under the PID scheme, information collected during the course of a 


PID investigation is protected under section 65 of the PID Act.  


6. I have decided that release of both documents under the FOI Act would likely undermine 


the protections provided under the PID scheme, and likely discourage current and former 


public officials to make PID disclosures or to involve themselves in PID investigations. 


The success of any PID investigation process relies heavily on the willingness of 


individuals to participate in the PID scheme in a frank and candid manner.  


7. Further, I consider that the release of both documents would also likely have a larger 


effect of inhibiting or discouraging Commission staff to freely and effectively 


communicate on matters relating to the PID Act, including in the consideration and 


assessment of material subject to a PID investigation.  


8. Should individuals be unwilling or unable to effectively participate in the PID scheme, 


this would ultimately have a substantial adverse effect on the Commission’s ability to 


carry out its obligations under the PID Act, including its ability to ensure that allegations 


of misconduct are being investigated and where necessary take appropriate action in a 


proper and efficient manner.  
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9. I note that the importance of protecting information collected during a PID investigation 


process was upheld in the recent Information Commissioner (IC) decision of ‘YU’ and 


Bureau of Meteorology (Freedom of Information) [2021] AICmr75 (29 November 2021), 


where the IC accepted the relevant department’s submissions that certain operations of 


the agency could be undermined if the confidentiality established under the PID Act was 


circumvented by an access application made under the FOI Act.  


10. Therefore, I have decided to conditionally exempt both documents in full because   


disclosure of both documents would, or could reasonably be expected to, have a 


substantial adverse effect on the proper and efficient conduct of the Commission’s 


operations.  


11. My consideration of the public interest test in respect of the application of section 47E to 


Documents 1 and 2 is outlined further at paragraphs 26-30.  


 


Section 47C – Documents subject to deliberative processes 


 


12. Section 47C of the FOI Act conditionally exempts documents containing deliberative 


matter. Deliberative matter generally consists of: 


 


 an opinion, advice or recommendation that has been obtained, prepared or recorded; or  


 a deliberative process of the Commission.  


 


13. A deliberative process includes the recording or exchange of opinions, advice, 


recommendations, a collection of facts or opinions and interim decisions and deliberations.  


 


14. On review, both documents contain material which record the deliberative processes of the 


Commission and the Federal Court of Australia. This deliberative material relates to how 


the PID investigation was conducted by the Commission, and contains material prepared 


or recorded as part of the deliberative PID process.  


 


15. For the reasons outlined above, I am of the view that both documents contain deliberative 


matter and parts are therefore conditionally exempt under section 47C of the FOI Act.  


 


16. Given I have already conditionally exempted both documents in full under 


subsection 47E(d), I have not elaborated further on which specific parts of the documents 


I consider exempt under section 47C.  


 


17. My consideration of the public interest test in respect of the application of section 47C to 


Documents 1 and 2 is outlined further at paragraphs 26-30.  


 


Section 47F – personal information 


 


18. Section 47F of the FOI Act provides that a document is conditionally exempt if it would 


involve the unreasonable disclosure of personal information about any person. 


 


19. Personal information means information or an opinion about an identified individual, or an 


individual who is reasonably identifiable whether: 
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 the information or opinion is true or not; and 


 the information or opinion is recorded in a material form or not. 


 


20. I consider that Document 2 contains personal information of third parties, including 


information about their qualifications and employment history.  


21. I have had regard to the matters I must consider under subsection 47F(2) of the FOI Act in 


determining whether the disclosure of the document, in absence of consent from those third 


parties, would involve the unreasonable disclosure of personal information. 


 


22. I have identified the following factors that, in my view, do not support the release of 


personal information under section 47F of the FOI Act: 


 


 the third party individuals’ personal information, in particular their names, will identify 


them;  


 the personal information is unique and relates specifically to the third party individuals, 


and is generally not well known or publicly available;  


 some of the personal information is qualitative assessments of third party individuals 


which is extremely personal and sensitive;  


 the release of some of the third party individuals’ personal information may cause stress 


for them or other detriment; and 


 disclosure would prejudice the third party individuals’ right to privacy.  


 


23. I have therefore decided to the extent that the documents include personal information of 


third parties, those parts are conditionally exempt from disclosure under section 47F of the 


FOI Act because disclosure would involve the unreasonable disclosure of multiple persons’ 


personal information.  


 


24. Given I have already conditionally exempted Document 2 in full under subsections 47E(c) 


and (d), I have decided it would not be appropriate for me to undertake consultations with 


the third party individuals on section 47F at this time.   


 


25. My consideration of the public interest test in respect of the application of section 47F to 


Document 2 is outlined further at paragraphs 26-30.  


 


Section 11A – public interest test  


 


26. Subsection 11A(5) of the FOI Act provides that an agency must give access to a document 


if it is conditionally exempt unless access to the document would, on balance, be contrary 


to the public interest. 


 


27. I have considered the public interest exemption factors in favour of disclosure at 


subsection 11B(3) of the FOI Act, including the extent to which access to the document 


would promote the objects of the FOI Act and inform debate on a matter of public 


importance.  
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28. I have identified the following factors as weighing against disclosure:  


 


 disclosure of third party individuals’ personal information will not advance any scrutiny 


of any decisions falling within the scope of your FOI request; 


 disclosure would prejudice the third party individuals’ right to privacy;   


 disclosure would undermine the confidentiality and secrecy provisions fundamental to 


the PID Scheme;  


 disclosure would hinder the Commission’s future deliberative processes and efficiency 


with which the Commission can support the functions of the Commissioner;  


 the disclosure of certain information have a substantial adverse effect on the proper and 


efficient conduct of the operations of the Commission; and 


 disclosure would undermine the Commission’s relationship with other agencies and 


third party individuals.  


 


29. Subsection 11B(4) of the FOI Act lists factors that are irrelevant to determining whether 


access would be in the public interest. I have not considered these factors. 


30. Accordingly, I am satisfied disclosure of the conditionally exempt documents is contrary 


to the public interest. 







 


 


ATTACHMENT C 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 


Freedom of Information (FOI) decision, you may contact us to discuss your request and we 


will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 


may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 


FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 


Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 


made the original decision will carry out the review. The Internal Review Officer will 


consider all aspects of the original decision and decide whether it should change. An 


application for internal review must be made in writing within 30 days of receiving this letter 


to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 


submissions you would like the Internal Review Officer to further consider, and your reasons 


for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 


the Australian Information Commissioner to review the decision.  You have 60 days to apply 



mailto:foi@apsc.gov.au
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in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 


from the date you received this letter or any subsequent internal review decision. 


You can lodge your application: 


Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 


should include your contact information, a copy of the related FOI decision and provide 


details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 


in the exercise of powers or the performance of functions under the FOI Act. There is no fee 


for making a complaint. A complaint to the Information Commissioner must be made in 


writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 


of powers or the performance of functions under the FOI Act. There is no fee for making a 


complaint. A complaint to the Ombudsman may be made in person, by telephone or in 


writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  


 



http://www.oaic.gov.au/
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B Block, Treasury Building  


Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


Anonymous 


 


By email: foi-request-4986-fa9593b0.dbung@aleeas.com 


Our reference: LEX 511 


Dear Anonymous 


Freedom of Information request 


1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made on 11 March 2023 for access to documents held by 


the Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 


available from www.legislation.gov.au 


Documents relevant to your request 


3. You requested access to documents in the following terms: 


a) any and all documents demonstrating that Statutory Agencies, as distinguished from 


the APS employees, Agency Heads and Statutory Office Holders that make them up, are 


bound by the legal obligations set out in subsection 10A(2) of the Public Service Act 1999 


(Cth);  


 


b) any and all documents demonstrating that Statutory Agencies, as distinguished from 


the APS employees, Agency Heads and Statutory Office Holders that make them up, are 


legally capable of contravening the legal obligations set out in subsection 10A(2) of the 


Public Service Act 1999 (Cth);  


 


c) any and all documents, including notes and reasons, that might shine a light on why 


Kate McMullan found, on the balance of probabilities, and in the light of her duty to 


make findings of fact on logically probative and relevant evidence, the “FCA”, a 


Statutory Agency, responsible for “promoting Ms Wu into this position” and, thus, “not 


... comply[ing] with the APS Employment Principles under subsection 10A(2) of the PS 


Act …”, even though the logically probative and relevant evidence demonstrates that: 


 


i) Caitlin Wu was selected for promotion to the Executive Level 1 classified National 


Court Framework Registrar role in the Federal Court of Australia, ahead of “a field 


of candidates all of whom were admitted as legal practitioners”, by Sia Lagos, David 


Pringle and Andrea Jarratt on 2 December 2016; and 
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ii) Sia Lagos, as the Agency Head’s delegate, endorsed the selection panel’s 


recommendation and “[a]pprove[d] Caitlin Wu as the successful candidate” on 2 


December 2016.  


 


4. The context you provided for the scope of your request is too lengthy to reproduce here, 


noting it is contained in your email request.  


 


Decision on your FOI request 


5. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


6. I am satisfied that all reasonable steps have been taken to find documents within scope of 


your request, and that no such documents meeting the description of what you have asked 


for can be found or exist.  


7. As such, I refuse your request for access to documents pursuant to section 24A of the FOI 


Act. 


Reasons for decision 


Section 24A – documents that cannot be found or do not exist 


8. Subsection 24A(1) of the FOI Act provides: 


(1) An agency or Minister may refuse a request for access to a document if: 


(a) all reasonable steps have been taken to find the document; and 


(b) the agency or Minister is satisfied that the document: 


(i) is in the agency or Minister’s possession but cannot be found; or 


(ii) does not exist. 


9. The Office of the Australian Information Commissioner (OAIC) has issued guidelines 


pursuant to section 93A of the FOI Act. At paragraphs 3.88 to 3.93 of these guidelines, the 


OAIC provides guidance as to the meaning of the term ‘all reasonable steps’ in 


subsection 24A(1).  


10. Having regard to OAIC’s guidance, I have taken into account the subject matter of your 


request and consulted with colleagues in the Employment Policy team within the 


Commission.  


11. The Employment Policy team conducted searches in the Commission’s record management 


systems (TRIM, ShareHub, and Outlook) using the terms ‘statutory agency 10A’ and 


‘statutory agency section 10A.’ No relevant documents were identified.   


12. Accordingly, I have decided to refuse your request for access under section 24A of the FOI 


Act.  


Contacts 


13. If you require clarification on matters in this letter please contact the Commission’s FOI 


Officer by telephone on (02) 6202 3500 or by email at foi@apsc.gov.au 
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Review rights 


14. You are entitled to seek review of this decision.  Your review rights are set out at 


Attachment A. 


Yours sincerely 


 


Mitchell Little 


Authorised FOI decision maker 


11 April 2023







ATTACHMENT A 


 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 


Freedom of Information (FOI) decision, you may contact us to discuss your request and we 


will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 


may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 


FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 


Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 


made the original decision will carry out the review. The Internal Review Officer will 


consider all aspects of the original decision and decide whether it should change. An 


application for internal review must be made in writing within 30 days of receiving this letter 


to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 


submissions you would like the Internal Review Officer to further consider, and your reasons 


for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 


the Australian Information Commissioner to review the decision.  You have 60 days to apply 


in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 


from the date you received this letter or any subsequent internal review decision. 


You can lodge your application: 
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Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 


should include your contact information, a copy of the related FOI decision and provide 


details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 


in the exercise of powers or the performance of functions under the FOI Act. There is no fee 


for making a complaint. A complaint to the Information Commissioner must be made in 


writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 


of powers or the performance of functions under the FOI Act. There is no fee for making a 


complaint. A complaint to the Ombudsman may be made in person, by telephone or in 


writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  
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B Block, Treasury Building  


Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


GIPAgal 


 


By email: foi-request-5017-bca7303a.s448a@aleeas.com 


 


Our reference: LEX 520 


Dear GIPAgal 


Freedom of Information request 


1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made 25 March 2023 for access to documents held by the 


Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 


available from www.legislation.gov.au. 


Documents relevant to your request 


3. You requested access to documents on the following terms: 


Part A – invitations for interview 


 


Under the FOI Act, I request access to any and all documents sent to the following 


persons by officials in the APSC, inviting them to interviews as part of Kate McMullan’s 


investigation into allegations that senior administrators in the Federal Court of Australia 


contravened the Code of Conduct when engaging or promoting registrars of the Federal 


Court of Australia: 


 


a) the Hon James Leslie Bain Allsop, Chief Justice of the Federal Court of Australia; 


b) the Hon Andrew Peter Greenwood, Judge of the Federal Court of Australia; 


c) Warwick Soden (of the Federal Court of Australia Statutory Agency); 


d) David Pringle (of the Federal Court of Australia Statutory Agency); 


e) Darrin Moy (of the Federal Court of Australia Statutory Agency); 


f) Andrea Jarratt (of the Federal Court of Australia Statutory Agency); 


g) Murray Belcher (of the Federal Court of Australia Statutory Agency); 


h) Russell Trott (of the Federal Court of Australia Statutory Agency); 


i) Susan O’Connor (of the Federal Court of Australia Statutory Agency); 


j) Claire Gitsham (of the Federal Court of Australia Statutory Agency); 


k) Matthew Benter (of the Federal Court of Australia Statutory Agency); 


l) Phillip Allaway (of the Federal Court of Australia Statutory Agency); 


m) Rupert Burns (of the Federal Court of Australia Statutory Agency); 


n) Tuan Van Le (of the Federal Court of Australia Statutory Agency);  


o) Rohan Muscat (of the Federal Court of Australia Statutory Agency); and 
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p) Kerryn Vine-Camp (formerly the First Assistant Commissioner of the APSC and, 


for the purposes of the recruitment of several Senior Executive classified registrar 


roles in the Federal Court, the Australian Public Service Commissioner’s 


representative). 


 


Part B – submissions and information about the allegations of contraventions of the Code 


of Conduct  


 


Under the FOI Act, I request access to any and all documents setting out the submissions 


of, or containing information received from, each of the following persons in response to 


requests for information issued as part of Kate McMullan’s investigation into allegations 


that senior administrators in the Federal Court of Australia contravened the Code of 


Conduct when engaging or promoting registrars of the Federal Court of Australia: 


 


a) the Hon James Leslie Bain Allsop, Chief Justice of the Federal Court of Australia; 


b) the Hon Andrew Peter Greenwood, Judge of the Federal Court of Australia; 


c) Warwick Soden (of the Federal Court of Australia Statutory Agency); 


d) David Pringle (of the Federal Court of Australia Statutory Agency); 


e) Darrin Moy (of the Federal Court of Australia Statutory Agency); 


f) Andrea Jarratt (of the Federal Court of Australia Statutory Agency); 


g) Murray Belcher (of the Federal Court of Australia Statutory Agency); 


h) Russell Trott (of the Federal Court of Australia Statutory Agency); 


i) Susan O’Connor (of the Federal Court of Australia Statutory Agency); 


j) Claire Gitsham (of the Federal Court of Australia Statutory Agency); 


k) Matthew Benter (of the Federal Court of Australia Statutory Agency); 


l) Phillip Allaway (of the Federal Court of Australia Statutory Agency); 


m) Rupert Burns (of the Federal Court of Australia Statutory Agency); 


n) Tuan Van Le (of the Federal Court of Australia Statutory Agency);  


o) Rohan Muscat (of the Federal Court of Australia Statutory Agency); and 


p) Kerryn Vine-Camp (formerly the First Assistant Commissioner of the APSC and, 


for the purposes of the recruitment of several Senior Executive classified registrar 


roles in the Federal Court, the Australian Public Service Commissioner’s 


representative). 


 


Part C – correspondence sent or received 


 


To the extent not covered by Parts A or B, under the FOI Act, I request access to any and 


all documentary correspondence sent to, or received from, each of the following persons 


in the course of, and for the purpose of, Kate McMullan’s investigation into allegations 


that senior administrators in the Federal Court of Australia contravened the Code of 


Conduct when engaging or promoting registrars of the Federal Court of Australia: 


 


a) the Hon James Leslie Bain Allsop, Chief Justice of the Federal Court of Australia; 


b) the Hon Andrew Peter Greenwood, Judge of the Federal Court of Australia; 


c) Warwick Soden (of the Federal Court of Australia Statutory Agency); 


d) David Pringle (of the Federal Court of Australia Statutory Agency); 


e) Darrin Moy (of the Federal Court of Australia Statutory Agency); 


f) Andrea Jarratt (of the Federal Court of Australia Statutory Agency); 


g) Murray Belcher (of the Federal Court of Australia Statutory Agency); 


h) Russell Trott (of the Federal Court of Australia Statutory Agency); 







 


 


i) Susan O’Connor (of the Federal Court of Australia Statutory Agency); 


j) Claire Gitsham (of the Federal Court of Australia Statutory Agency); 


k) Matthew Benter (of the Federal Court of Australia Statutory Agency); 


l) Phillip Allaway (of the Federal Court of Australia Statutory Agency); 


m) Rupert Burns (of the Federal Court of Australia Statutory Agency); 


n) Tuan Van Le (of the Federal Court of Australia Statutory Agency);  


o) Rohan Muscat (of the Federal Court of Australia Statutory Agency); and 


p) Kerryn Vine-Camp (formerly the First Assistant Commissioner of the APSC and, 


for the purposes of the recruitment of several Senior Executive classified registrar 


roles in the Federal Court, the Australian Public Service Commissioner’s 


representative). 


 


Part D – investigation records 


 


Under the FOI Act, I request access to any and all records (including notes, reports, 


transcripts of interviews etc), prepared by Kate McMullan for the purposes, and as part, 


of her investigation, setting out information that Kate McMullan garnered as part of 


requests for information (whether those requests were written or oral) from each of the 


following people: 


 


a) the Hon James Leslie Bain Allsop, Chief Justice of the Federal Court of Australia; 


b) the Hon Andrew Peter Greenwood, Judge of the Federal Court of Australia; 


c) Warwick Soden (of the Federal Court of Australia Statutory Agency); 


d) David Pringle (of the Federal Court of Australia Statutory Agency); 


e) Darrin Moy (of the Federal Court of Australia Statutory Agency); 


f) Andrea Jarratt (of the Federal Court of Australia Statutory Agency); 


g) Murray Belcher (of the Federal Court of Australia Statutory Agency); 


h) Russell Trott (of the Federal Court of Australia Statutory Agency); 


i) Susan O’Connor (of the Federal Court of Australia Statutory Agency); 


j) Claire Gitsham (of the Federal Court of Australia Statutory Agency); 


k) Matthew Benter (of the Federal Court of Australia Statutory Agency); 


l) Phillip Allaway (of the Federal Court of Australia Statutory Agency); 


m) Rupert Burns (of the Federal Court of Australia Statutory Agency); 


n) Tuan Van Le (of the Federal Court of Australia Statutory Agency);  


o) Rohan Muscat (of the Federal Court of Australia Statutory Agency); and 


p) Kerryn Vine-Camp (formerly the First Assistant Commissioner of the APSC and, 


for the purposes of the recruitment of several Senior Executive classified registrar 


roles in the Federal Court, the Australian Public Service Commissioner’s 


representative). 


 


When addressing the request for access to documents in your decision letter, please 


address each Part, and each paragraph, discretely. For example, please note whether or 


not there is a document that answers the description for Part A, paragraph (a), and then 


note whether or not access is granted, and if access is not granted, the legislative 


ground(s) for not granting access to the relevant document. 


 


 


 


 


 







 


 


4. The context you provided for the scope of your request is: 


 


I refer to the public interest disclosure investigation conducted, between May and 


December 2020, by Kate McMullan of the Australian Public Service Commission into 


allegations of cronyism and patronage in the Federal Court of Australia Statutory Agency.  


 


The public interest disclosure was allocated to the APSC on 11 May 2020, having been 


“made with reference to the broad powers available to consider the matter by virtue of an 


allocation under the PID Act and under the Public Service Act 1999 (PS Act) (in 


particular s 41(2)(o))”: Attachment [1]. 


 


After seeking two extensions of time (Attachment [2]), Kate McMullan finalised her 


investigations under the Public Interest Disclosure Act 2013 (Cth) on 9 December 2020.  


 


The following request for documents is made pursuant to the Freedom of Information Act 


1982 (Cth). The search period for documents should be limited to the following time 


bracket: 10 May 2020 to 10 December 2020.  


 


5. Following a request consultation process, on 30 March 2023 you limited the scope of 


your request to only Part A of the original request.  


 


Decision on your FOI request 


6. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


7. I am satisfied that all reasonable steps have been taken to find documents within scope of 


your request, and that no such documents meeting the description of what you have asked 


for can be found or exist.  


8. I have addressed each paragraph discretely as requested: 


Part A – invitations for interview 


Under the FOI Act, I request access to any and all documents sent to the following persons 


by officials in the APSC, inviting them to interviews as part of Kate McMullan’s 


investigation into allegations that senior administrators in the Federal Court of Australia 


contravened the Code of Conduct when engaging or promoting registrars of the Federal 


Court of Australia: 


Paragraph Decision  


a) The Hon James Leslie Bain Allsop I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist.  


b) The Hon Andrew Peter Greenwood I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 







 


 


c) Warwick Woden  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


d) David Pringle I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


e) Darrin Moy I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


f) Andrea Jarratt I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


g) Murray Belcher  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


h) Russell Trott  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


i) Susan O’Connor  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


j) Claire Gitsham  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


k) Matthew Benter I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


l) Phillip Allaway  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


m) Rupert Burns  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 







 


 


n) Tuan Van Le  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


o) Rohan Muscat  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


p) Kerryn Vine-Camp  I am satisfied all reasonable steps have been taken to 


find documents within scope of your request and that 


no such documents meeting the description of what 


you have asked for can be found or exist. 


 


9. As such, I refuse your request for access to documents pursuant to section 24A of the FOI 


Act. 


Reasons for decision 


Section 24A – documents that cannot be found or do not exist 


10. Subsection 24A(1) of the FOI Act provides: 


(1) An agency or Minister may refuse a request for access to a document if: 


(a) all reasonable steps have been taken to find the document; and 


(b) the agency or Minister is satisfied that the document: 


(i) is in the agency or Minister’s possession but cannot be found; or 


(ii) does not exist. 


11. The Office of the Australian Information Commissioner (OAIC) has issued guidelines 


pursuant to section 93A of the FOI Act. At paragraphs 3.88 to 3.93 of these guidelines, the 


OAIC provides guidance as to the meaning of the term ‘all reasonable steps’ in 


subsection 24A(1).  


12. I note all individuals listed in your request are either no longer working at the Commission 


or are third parties. Having regard to OAIC’s guidance, I requested the ICT Service 


Delivery Section undertake a search of the Commission’s email system using the following 


search parameters for emails and calendar invitations:  


 sent between the dates 10 May 2020 – 10 December 2020;  


 sent from Kate McMullan’s work email address;  


 sent to the 16 individuals listed in your request (using full names followed by 


@fedcourt.gov.au or @apsc.gov.au); and 


 containing the words ‘investigation’ and ‘interview.’  







 


 


13. The ICT Service Delivery Section conducted searches using the above search parameters. 


No relevant documents were identified.   


14. Accordingly, I have decided to refuse your request for access under section 24A of the FOI 


Act.  


Contacts 


15. If you require clarification on matters in this letter please contact the Commission’s FOI 


Officer by telephone on (02) 6202 3720 or by email at foi@apsc.gov.au.  


Review rights 


16. You are entitled to seek review of this decision. Your review rights are set out at 


Attachment A. 


 


Yours sincerely 


 


Mitchell Little 


Authorised FOI decision maker 


24 April 2023
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ATTACHMENT A 


 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 


Freedom of Information (FOI) decision, you may contact us to discuss your request and we 


will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 


may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 


FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 


Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 


made the original decision will carry out the review. The Internal Review Officer will 


consider all aspects of the original decision and decide whether it should change. An 


application for internal review must be made in writing within 30 days of receiving this letter 


to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 


submissions you would like the Internal Review Officer to further consider, and your reasons 


for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 


the Australian Information Commissioner to review the decision.  You have 60 days to apply 


in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 


from the date you received this letter or any subsequent internal review decision. 
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You can lodge your application: 


Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 


should include your contact information, a copy of the related FOI decision and provide 


details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 


in the exercise of powers or the performance of functions under the FOI Act. There is no fee 


for making a complaint. A complaint to the Information Commissioner must be made in 


writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 


of powers or the performance of functions under the FOI Act. There is no fee for making a 


complaint. A complaint to the Ombudsman may be made in person, by telephone or in 


writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  


 



http://www.oaic.gov.au/
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B Block, Treasury Building  
Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


GIPAgal 
 
By email: foi-request-5017-bca7303a.s448a@aleeas.com 
 
Our reference: LEX 547 


Dear GIPAgal 


Freedom of Information request 
1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made 23 April 2023 for access to documents held by the 
Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 
available from www.legislation.gov.au. 


Documents relevant to your request 
3. You requested access to documents on the following terms: 


Search period 
 
The search period for documents should be limited to the following time bracket: 1 
May 2020 to 31 December 2020.  
 
Request 
 
Keeping the identified search period in mind, under the FOI Act, I request access to 
any and all: 
 
a) correspondence between (i.e. sent to or received from) Kate McMullan and the 
following people for the purposes of the PID Investigation conducted by Kate 
McMullan into allegations that senior administrators in the Federal Court of 
Australia contravened the Code of Conduct when engaging or promoting registrars of 
the Federal Court of Australia: 
 


i) the Hon James Leslie Bain Allsop, Chief Justice of the Federal Court of Australia; 
ii) the Hon Andrew Peter Greenwood, Judge of the Federal Court of Australia; 
iii) Warwick Soden (of the Federal Court of Australia Statutory Agency); 
iv) David Pringle (of the Federal Court of Australia Statutory Agency); 
v) Darrin Moy (of the Federal Court of Australia Statutory Agency); 
vi) Andrea Jarratt (of the Federal Court of Australia Statutory Agency); 
vii) Murray Belcher (of the Federal Court of Australia Statutory Agency); 
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viii) Russell Trott (of the Federal Court of Australia Statutory Agency); 
ix) Susan O’Connor (of the Federal Court of Australia Statutory Agency); 
x) Matthew Benter (of the Federal Court of Australia Statutory Agency); 
xi) Claire Gitsham (of the Federal Court of Australia Statutory Agency);  
xii) Phillip Allaway (of the Federal Court of Australia Statutory Agency); 
xiii) Rupert Burns (of the Federal Court of Australia Statutory Agency); 
xiv) Tuan Van Le (of the Federal Court of Australia Statutory Agency); 
xv) Kerryn Vine-Camp (formerly the First Assistant Commissioner of the Australian 


Public Service Commission and, for the purposes of the recruitment of several 
Senior Executive classified registrar roles in the Federal Court, the Australian 
Public Service Commissioner's representative); and 


 
b) documents exchanged by Kate McMullan and the following people for the purposes 
of the PID Investigation conducted by Kate McMullan into allegations that senior 
administrators in the Federal Court of Australia contravened the Code of Conduct 
when engaging or promoting registrars of the Federal Court of Australia: 
 


i) the Hon James Leslie Bain Allsop, Chief Justice of the Federal Court of Australia; 
ii) the Hon Andrew Peter Greenwood, Judge of the Federal Court of Australia; 
iii) Warwick Soden (of the Federal Court of Australia Statutory Agency); 
iv) David Pringle (of the Federal Court of Australia Statutory Agency); 
v) Darrin Moy (of the Federal Court of Australia Statutory Agency); 
vi) Andrea Jarratt (of the Federal Court of Australia Statutory Agency); 
vii) Murray Belcher (of the Federal Court of Australia Statutory Agency); 
viii) Russell Trott (of the Federal Court of Australia Statutory Agency); 
ix) Susan O’Connor (of the Federal Court of Australia Statutory Agency); 
x) Matthew Benter (of the Federal Court of Australia Statutory Agency); 
xi) Claire Gitsham (of the Federal Court of Australia Statutory Agency);  
xii) Phillip Allaway (of the Federal Court of Australia Statutory Agency); 
xiii) Rupert Burns (of the Federal Court of Australia Statutory Agency); 
xiv) Tuan Van Le (of the Federal Court of Australia Statutory Agency); 
xv) Kerryn Vine-Camp (formerly the First Assistant Commissioner of the Australian 


Public Service Commission and, for the purposes of the recruitment of several 
Senior Executive classified registrar roles in the Federal Court, the Australian 
Public Service Commissioner's representative). 


 
4. The context you provided for the scope of your request is: 


 
I refer to the public interest disclosure investigation conducted, between May and 
December 2020, by Kate McMullan of the Australian Public Service Commission into 
allegations of cronyism and patronage in the Federal Court of Australia Statutory 
Agency.  
 
The public interest disclosure was allocated to the APSC on 11 May 2020, having 
been “made with reference to the broad powers available to consider the matter by 
virtue of an allocation under the PID Act and under the Public Service Act 1999 (PS 
Act) (in particular s 41(2)(o))”: Attachment [1]. 
 







 


 


After seeking two extensions of time (Attachment [2]), Kate McMullan finalised her 
investigations under the Public Interest Disclosure Act 2013 (Cth) on 9 December 
2020.  


 
Decision on your FOI request 


5. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


6. I am satisfied that all reasonable steps have been taken to find documents within scope of 
your request, and that no such documents meeting the description of what you have asked 
for can be found or exist.  


7. I have addressed each paragraph discretely as requested: 


a) correspondence between (i.e. sent to or received from) Kate McMullan and the 
following people for the purposes of the PID Investigation conducted by Kate 
McMullan into allegations that senior administrators in the Federal Court of Australia 
contravened the Code of Conduct when engaging or promoting registrars of the 
Federal Court of Australia 


Paragraph Decision  


i) The Hon James Leslie Bain Allsop I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist.  


ii) The Hon Andrew Peter Greenwood I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


iii) Warwick Woden  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


iv) David Pringle I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


v) Darrin Moy I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


vi) Andrea Jarratt I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


 







 


 


vii) Murray Belcher  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


viii) Russell Trott  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


ix) Susan O’Connor  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


x) Claire Gitsham  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xi) Matthew Benter I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xii) Phillip Allaway  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xiii) Rupert Burns  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xiv) Tuan Van Le  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xv) Kerryn Vine-Camp  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


 


 


 


 


 







 


 


b) documents exchanged by Kate McMullan and the following people for the purposes 
of the PID Investigation conducted by Kate McMullan into allegations that senior 
administrators in the Federal Court of Australia contravened the Code of Conduct 
when engaging or promoting registrars of the Federal Court of Australia 
 
 


Paragraph Decision  


i) The Hon James Leslie Bain Allsop I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist.  


ii) The Hon Andrew Peter 
Greenwood 


I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


iii) Warwick Woden  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


iv) David Pringle I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


v) Darrin Moy I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


vi) Andrea Jarratt I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


vii) Murray Belcher  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


viii) Russell Trott  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


ix) Susan O’Connor  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 







 


 


x) Claire Gitsham  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xi) Matthew Benter I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xii) Phillip Allaway  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xiii) Rupert Burns  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xiv) Tuan Van Le  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


xv) Kerryn Vine-Camp  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


 


8. As such, I refuse your request for access to documents pursuant to section 24A of the FOI 
Act. 


Reasons for decision 


Section 24A – documents that cannot be found or do not exist 


9. Subsection 24A(1) of the FOI Act provides: 


(1) An agency or Minister may refuse a request for access to a document if: 
(a) all reasonable steps have been taken to find the document; and 
(b) the agency or Minister is satisfied that the document: 


(i) is in the agency or Minister’s possession but cannot be found; or 
(ii) does not exist. 


10. The Office of the Australian Information Commissioner (OAIC) has issued guidelines 
pursuant to section 93A of the FOI Act. At paragraphs 3.88 to 3.93 of these guidelines, the 
OAIC provides guidance as to the meaning of the term ‘all reasonable steps’ in 
subsection 24A(1).  







 


 


11. I note all individuals listed in your request are either no longer working at the Commission 
or are third parties. Having regard to OAIC’s guidance, I requested the ICT Service 
Delivery Section undertake a search of the Commission’s email system using the following 
search parameters for emails and calendar invitations:  


• sent between the dates 1 May 2020 – 31 December 2020;  


• sent to and from Kate McMullan’s work email address;  


• sent to and from the 15 individuals listed in your request (using full names 
followed by @fedcourt.gov.au or @apsc.gov.au); and 


• containing the words ‘public interest disclosure’ or ‘PID.’   


12. The ICT Service Delivery Section conducted searches using the above search parameters. 
No relevant documents were identified.   


13. Accordingly, I have decided to refuse your request for access under section 24A of the FOI 
Act.  


Contacts 
14. If you require clarification on matters in this letter please contact the Commission’s FOI 


Officer by telephone on (02) 6202 3720 or by email at foi@apsc.gov.au.  


Review rights 
15. You are entitled to seek review of this decision. Your review rights are set out at 


Attachment A. 


 


Yours sincerely 


 


 
 


Kylie Barber 


Authorised FOI decision maker 


23 May 2023
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ATTACHMENT A 


 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 
Freedom of Information (FOI) decision, you may contact us to discuss your request and we 
will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 
may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 
FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 
Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 
made the original decision will carry out the review. The Internal Review Officer will 
consider all aspects of the original decision and decide whether it should change. An 
application for internal review must be made in writing within 30 days of receiving this letter 
to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 
submissions you would like the Internal Review Officer to further consider, and your reasons 
for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 
the Australian Information Commissioner to review the decision.  You have 60 days to apply 
in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 
from the date you received this letter or any subsequent internal review decision. 
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You can lodge your application: 


Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 
should include your contact information, a copy of the related FOI decision and provide 
details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 
in the exercise of powers or the performance of functions under the FOI Act. There is no fee 
for making a complaint. A complaint to the Information Commissioner must be made in 
writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 
of powers or the performance of functions under the FOI Act. There is no fee for making a 
complaint. A complaint to the Ombudsman may be made in person, by telephone or in 
writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  
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B Block, Treasury Building  
Parkes Place West PARKES  ACT  2600 
GPO Box 3176 CANBERRA  ACT  2600 


GIPAgal 
 
By email: foi-request-5017-bca7303a.s448a@aleeas.com 
 
Our reference: LEX 550 


Dear GIPAgal 


Freedom of Information request 
1. I am writing about your Freedom of Information (FOI) request under the Freedom of 


Information Act 1982 (FOI Act) made 26 April 2023 for access to documents held by the 
Australian Public Service Commission (Commission). 


2. The FOI Act and all other Commonwealth legislation referred to in this letter are publicly 
available from www.legislation.gov.au. 


Documents relevant to your request 
3. You requested access to documents on the following terms: 


Under the FOI Act, I request access to any and all documents setting out the 
submissions of, or containing information received from, each of the following 
persons in response to requests for information issued as part of Kate McMullan’s 
investigation into allegations that senior administrators in the Federal Court of 
Australia contravened the Code of Conduct when engaging or promoting registrars of 
the Federal Court of Australia: 
 
a) the Hon James Leslie Bain Allsop, Chief Justice of the Federal Court of Australia; 
b) the Hon Andrew Peter Greenwood, Judge of the Federal Court of Australia; 
c) Warwick Soden (of the Federal Court of Australia Statutory Agency); 
d) David Pringle (of the Federal Court of Australia Statutory Agency); 
e) Darrin Moy (of the Federal Court of Australia Statutory Agency); 
f) Andrea Jarratt (of the Federal Court of Australia Statutory Agency); 
g) Murray Belcher (of the Federal Court of Australia Statutory Agency); 
h) Russell Trott (of the Federal Court of Australia Statutory Agency); 
i) Susan O’Connor (of the Federal Court of Australia Statutory Agency); 
j) Claire Gitsham (of the Federal Court of Australia Statutory Agency); 
k) Matthew Benter (of the Federal Court of Australia Statutory Agency); 
l) Phillip Allaway (of the Federal Court of Australia Statutory Agency); 
m) Rupert Burns (of the Federal Court of Australia Statutory Agency); 
n) Tuan Van Le (of the Federal Court of Australia Statutory Agency);  
o) Rohan Muscat (of the Federal Court of Australia Statutory Agency); 
p) Caitlin Wu (of the Federal Court of Australia Statutory Agency); and  
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q) Kerryn Vine-Camp (formerly the First Assistant Commissioner of the APSC and, 
for the purposes of the recruitment of several Senior Executive classified registrar 
roles in the Federal Court, the Australian Public Service Commissioner’s 
representative). 


 
4. The context you provided for the scope of your request is: 


 
I refer to the public interest disclosure investigation conducted, between May and 
December 2020, by Kate McMullan of the Australian Public Service Commission into 
allegations of cronyism and patronage in the Federal Court of Australia Statutory 
Agency.  
 
The public interest disclosure was allocated to the APSC on 11 May 2020, having 
been “made with reference to the broad powers available to consider the matter by 
virtue of an allocation under the PID Act and under the Public Service Act 1999 (PS 
Act) (in particular s 41(2)(o))”: Attachment [1]. 
 
After seeking two extensions of time (Attachment [2]), Kate McMullan finalised her 
investigations under the Public Interest Disclosure Act 2013 (Cth) on 9 December 
2020.  


 
Decision on your FOI request 


5. I am authorised under subsection 23(1) of the FOI Act to make FOI decisions. 


6. I am satisfied that all reasonable steps have been taken to find documents within scope of 
your request, and that no such documents meeting the description of what you have asked 
for can be found or exist.  


7. I have addressed each paragraph discretely as requested: 


Paragraph Decision  


a) The Hon James Leslie Bain Allsop I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist.  


b) The Hon Andrew Peter Greenwood I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


c) Warwick Woden  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


d) David Pringle I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 







 


 


e) Darrin Moy I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


f) Andrea Jarratt I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


g) Murray Belcher  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


h) Russell Trott  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


i) Susan O’Connor  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


j) Claire Gitsham  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


k) Matthew Benter I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


l) Phillip Allaway  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


m) Rupert Burns  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


n) Tuan Van Le  I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


o) Rohan Muscat   I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 







 


 


p) Caitlin Wu   I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


q) Kerryn Vine-Camp   I am satisfied all reasonable steps have been taken to 
find documents within scope of your request and that 
no such documents meeting the description of what 
you have asked for can be found or exist. 


 


8. As such, I refuse your request for access to documents pursuant to section 24A of the FOI 
Act. 


Reasons for decision 


Section 24A – documents that cannot be found or do not exist 


9. Subsection 24A(1) of the FOI Act provides: 


(1) An agency or Minister may refuse a request for access to a document if: 
(a) all reasonable steps have been taken to find the document; and 
(b) the agency or Minister is satisfied that the document: 


(i) is in the agency or Minister’s possession but cannot be found; or 
(ii) does not exist. 


10. The Office of the Australian Information Commissioner (OAIC) has issued guidelines 
pursuant to section 93A of the FOI Act. At paragraphs 3.88 to 3.93 of these guidelines, the 
OAIC provides guidance as to the meaning of the term ‘all reasonable steps’ in 
subsection 24A(1).  


11. I note all individuals listed in your request are either no longer working at the Commission 
or are third parties. Having regard to OAIC’s guidance, I requested the ICT Service 
Delivery Section undertake a search of the Commission’s email system using the following 
search parameters for emails and calendar invitations:  


• sent between the dates 11 May 2020 – 9 December 2020;  


• sent to Kate McMullan’s work email address;  


• sent from the 17 individuals listed in your request (using full names followed 
by @fedcourt.gov.au or @apsc.gov.au); and 


• containing the words ‘public interest disclosure’ or ‘PID.’   







 


 


12. The ICT Service Delivery Section conducted searches using the above search parameters. 
No relevant documents were identified.   


13. Accordingly, I have decided to refuse your request for access under section 24A of the FOI 
Act.  


Contacts 
14. If you require clarification on matters in this letter please contact the Commission’s FOI 


Officer by telephone on (02) 6202 3720 or by email at foi@apsc.gov.au.  


Review rights 
15. You are entitled to seek review of this decision. Your review rights are set out at 


Attachment A. 


 


Yours sincerely 


 


 


Kylie Barber 


Authorised FOI decision maker 


26 May 2023
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ATTACHMENT A 


 


Rights of Review 


Asking for a full explanation of a Freedom of Information decision 


If you are dissatisfied with this decision, you may seek review.  Before you seek review of a 
Freedom of Information (FOI) decision, you may contact us to discuss your request and we 
will explain the decision to you. 


Seeking review of a Freedom of Information decision 


If you still believe a decision is incorrect, the Freedom of Information Act 1982 (the FOI Act) 
may give you the right to apply for a review of the decision. Under sections 54 and 54L of the 
FOI Act, you can apply for a review of an FOI decision by seeking: 


1. an internal review by an different officer of the Australian Public Service 
Commission; and/or 


2. external review by the Australian Information Commissioner. 


There are no fees applied to either review option. 


Applying for a review by an Internal Review Officer 


If you apply for internal review, a different decision maker to the departmental delegate who 
made the original decision will carry out the review. The Internal Review Officer will 
consider all aspects of the original decision and decide whether it should change. An 
application for internal review must be made in writing within 30 days of receiving this letter 
to:  


Email:  foi@apsc.gov.au 


Post:  The FOI Officer 


  Australian Public Service Commission 


  B Block, Treasury Building 


GPO Box 3176 


  Parkes Place West 


PARKES ACT 2600 


You do not need to fill in a form. However, it is a good idea to set out any relevant 
submissions you would like the Internal Review Officer to further consider, and your reasons 
for disagreeing with the decision.  


Applying for external review by the Australian Information Commissioner 


If you do not agree with the original FOI decision or the internal review decision, you can ask 
the Australian Information Commissioner to review the decision.  You have 60 days to apply 
in writing for a review by the Office of the Australian Information Commissioner (the OAIC) 
from the date you received this letter or any subsequent internal review decision. 
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You can lodge your application: 


Online: www.oaic.gov.au   


Post:   Australian Information Commissioner 


  GPO Box 5218 


SYDNEY NSW 2001  


Email:   enquiries@oaic.gov.au 


The OAIC encourage applicants to apply online.  Where possible, to assist the OAIC you 
should include your contact information, a copy of the related FOI decision and provide 
details of your reasons for objecting to the decision. 


Complaints to the Information Commissioner and Commonwealth Ombudsman  


Information Commissioner 


You may complain to the Information Commissioner concerning action taken by an agency 
in the exercise of powers or the performance of functions under the FOI Act. There is no fee 
for making a complaint. A complaint to the Information Commissioner must be made in 
writing. The Information Commissioner's contact details are: 


Telephone: 1300 363 992 


Website:          www.oaic.gov.au  


Commonwealth Ombudsman 


You may complain to the Ombudsman concerning action taken by an agency in the exercise 
of powers or the performance of functions under the FOI Act. There is no fee for making a 
complaint. A complaint to the Ombudsman may be made in person, by telephone or in 
writing. The Ombudsman's contact details are: 


Phone:  1300 362 072  


Website: www.ombudsman.gov.au  
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FEDERAL COURT OF AUSTRALIA – INVESTIGATION INTO REGISTRAR APPOINTMENTS 


KEY NARRATIVE 


 In 2020, the Commission conducted an investigation after a public interest 
disclosure (PID) was allocated us by the Commonwealth Ombudsman.  


 The investigation was finalised in December 2020. 


 In December 2021, we were informed that the Commonwealth Ombudsman was 
conducting a preliminary inquiry into whether to conduct an investigation into the 
handling of the PID complaint. 


 We have provided material to the Commonwealth Ombudsman to assist with the 
preliminary inquiry. 


 The outcome of the preliminary inquiry will determine whether or not an 
investigation is required. 


 


 


QUESTIONS AND ANSWERS 


If asked about why the Commission conducted this investigation 


 The investigation was the result of a public interest disclosure made to the 
Commonwealth Ombudsman. 


 The Public Interest Disclosure Act 2013 (PID Act) provides that when a PID is made the 
handling of the disclosure can be allocated to one or more agencies. 


 In this case, the handling of the disclosure was allocated by the Commonwealth 
Ombudsman to the Commission. 


If asked about the conduct of the investigation 


 I understand that this matter relates to a public interest disclosure. The PID Act has 
protections in place to protect the identity of disclosers and obligations to ensure the 
confidentiality of the investigation, so I will talk in general terms about the 
investigation. 


 The investigation commenced in May 2020, when the PID was allocated to the 
Commission by the Commonwealth Ombudsman. 


 As reported in the media, Kate McMullan was appointed to investigate the 
complaint. 


 As reported in the media, the investigation was completed in December 2020. 


 The discloser was provided with a redacted copy of the investigation report on or 
around 23 December 2020. 
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If pressed on the length of time of the investigation 


 During the course of the investigation, a substantial amount of documentation was 
provided by relevant parties. 


 The disclosures involved allegations that proper practices were not undertaken with 
respect to recruitment processes leading to a number of appointments. 


 The Commonwealth Ombudsman agreed to two extensions of time to allow the 
Commission to properly consider the material and to complete its investigation.  


If asked about the findings of the investigation 


 The handling of a disclosure may be the subject of a complaint to the Commonwealth 
Ombudsman. 


 The Ombudsman has contacted the Commission to inform us it is conducting a 
preliminary inquiry to determine whether or not conduct an investigation. 


 We are waiting for the outcome of that inquiry to determine whether the matter 
requires further consideration. 


If pressed on when the Commonwealth Ombudsman will complete their inquiry/investigation 


 We understand the Commonwealth Ombudsman will let us know the outcome of its 
preliminary inquiry; however, questions on timeframes are best put to the 
Ombudsman.  


If asked about the commentary in media articles about broadbanding of SES positions 


 Broadbanding is an arrangement where two or more APS classifications are 
combined into a single broader group of duties (a band) to meet the needs of a 
particular agency. 


o Senior Executive Service (SES) classifications are excluded from broadbanding 
arrangements under the Public Service Classification Rules 2000 (section 9(5)).  


 Role evaluation is the method of determining the relative work value of a job (role) 
through assessing the nature, impact and accountabilities of the role.  


 In support of consistent classification decision-making across the Australian Public 
Service (APS), agencies are encouraged to incorporate a structured role evaluation 
process into their classification management practices.  


 It is not uncommon for positions with the same job title to be classified differently 
because of differences in one or more of the evaluation factors – for example, the 
scope and complexity of the roles. 


 A role evaluation, which determines that the appropriate classification for a role 
could differ depending on the nature of the work involved, is distinct and separate to 
a broadbanding arrangement which relates to the grouping of two or more 
classifications into a single band. 
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If asked about the specifics of the complaint? 


 I am not able to comment on the specifics of the investigation or complaint. It would 
be an offence to do so, as it would breach the confidentiality requirements of the PID 
Act. 


If asked about what happens if an APS employee is found to have breached the PS Act or 
Commissioner’s Directions? 


 What happens at the end of an investigation will vary with the circumstances.  


 Actions might include: 
o Commencing Code of Conduct proceedings under the Public Service Act 
o Implementing or changing policies, procedures or practices  
o Conducting training and awareness sessions for staff. 


Did APSC mishandle the matter? 


 This investigation was finalised in 2020 and we were only made recently aware that a 
complaint has been made about the handling of this matter. 


 The Commonwealth Ombudsman is looking into it – and that is appropriate. 


 We are waiting for the outcome of the Commonwealth Ombudsman’s preliminary inquiry.  


 


BACKGROUND  


MEDIA 


8 February 2022, ‘Untried lawyers score key positions’, The Australian. Article alleges that two 


‘untried and underqualified’ candidates were appointed to ‘high paid, senior positions’ by the 


Federal Court of Australia The article quotes from a ‘confidential Australian Public Service 


Commission investigation’ into the appointments. Quotes from the Commission report – which was a 


report on a public interest disclosure – state that the investigation found that there had been a 


breach of the Public Service Act 1999 in relation to one of the recruitment processes that led to the 


appointment of one of the candidates because ‘all eligible members of the community were not 


given a reasonable opportunity to apply to perform the relevant duties’. Other quotes from the 


report state that there was found to be one instance of disclosable conduct in relation to the 


appointment of one of the candidates to the position of National Registrar because, on the balance 


of probabilities, the candidate did not hold an essential qualification for the position.  


state that the which found. <the-australian-20220207.pdf (streem.com.au) > 


 


9 February 2022, ‘Federal Court boss warned on job rule sidestep’, The Australian. Article discusses 


concerns held by the now General Counsel of the Federal Court of Australia about recruitment 


processes by the Federal Court where candidates were appointed at, but paid above, a specific 


classification level. The article refers to the practice of broadbanding, implying that there was 


broadbanding of SES and Legal 2 positions in the relevant recruitment processes and noting that 


pursuant to legislation (Public Service Classification Rules 2000) SES positions cannot be 


broadbanded. The article quotes from a report by the Commission into the recruitment processes 
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whether or not conduct an investigation into the handling of the 


complaint. 


14 January 2022 The Commission provided the requested documents to the 


Commonwealth Ombudsman, who have advised that it will contact 


the Commission again in mid-February. 


 


 


Giorgina Strangio 


Assistant Commissioner 


Integrity, Performance and 


Employment Policy 
02 6202 3544   


 Integrity   
 


Consultation 


 


 


Legal Team 
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Please find attached a decision notice in relation to your request for internal
review.

 

Kind Regards,

 

FOI OFFICER

Legal Services

 

Australian Public Service Commission

Level 4, B Block, Treasury Building, Parkes Place West, PARKES ACT 2600
GPO Box 3176 CANBERRA ACT 2601

 

t: 02 6202 3813 w: www.apsc.gov.au        

                            

 

 

 

 

This email and any attachments may contain confidential or legally privileged information, and
neither are waived or lost if the email has been sent in error. If you have received this email in
error, please delete it (including any copies) and notify the sender. Please consult with APSC
Legal Services before using disclosing any part of this email or attachments to a third party.

 

 

 

http://www.apsc.gov.au/
https://twitter.com/PublicServiceAU
https://www.facebook.com/AusPublicService/


______________________________________________________________________ 
IMPORTANT: This message, and any attachments to it, contains information 

that is confidential and may also be the subject of legal professional or 
other privilege. If you are not the intended recipient of this message, you 
must not review, copy, disseminate or disclose its contents to any other 

party or take action in reliance of any material contained within it. If you 
have received this message in error, please notify the sender immediately by 

return email informing them of the mistake and delete all copies of the 
message from your computer system. 

______________________________________________________________________




