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FOREWORD

his booklet is part of a new series titled Working Together issued by the Public
Service and Merit Protection Commission (PSMPC), following the passage of the
Public Service Act 1999 (PS Act). There are complementary series, Working with
the Act, which is designed to help agencies to work within the legal framework,
and Values and Conduct, which gives guidance on managing values and conduct in
the workplace.

The PSAct comeinto operation on 5 December 1999. ThisAct generally replaces
the detailed prescription of the Public Service Act 1922 by principles and broad
heads of power. Responsibility for employment decisions has generally been
devolved to Agency Heads, giving them greater flexibility to manage their own
workplaces, within theframework of theAct and subordinatelegidlation, particularly
the APS Values and the Code of Conduct.

Maintaining a harassment-free workplace is designed to assist agencies in their
continuing responsibility to develop policies and programs aimed at preventing
workplace harassment. Developing these policies and ensuring that they are
understood by employees will contribute to a fair, flexible, safe and rewarding
workplace, consistent with the APS Values. In addition, this booklet will assist
employees to understand their obligations under the Code of Conduct, which
requires them to treat everyone with respect and courtesy and without harassment

Ignoring workplace harassment, or what some might regard as bullying, can have
serious consequences. A harassment-free APS is essential if we are to attract and
retain talented employees from all backgrounds and if we are to maintain and
enhance workplace morale.

Helen Williams
Public Service Commissioner
January 2001
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WHAT IS WORKPLACE HARASSMENT?

Workpl ace harassment is offensive, belittling or threatening behaviour directed
at an individual worker or group of workers. Harassment is often focused on the
sex, cultural or racial background or disability of the individual or group.

Harassment is behaviour that is unwelcome, unsolicited, usually unreciprocated
and usually (but not always) repeated. It makes the workplace or association with
work unpleasant, humiliating or intimidating for the individual or group targeted
by this behaviour. It can make it difficult for effective work to be done.

Workplace harassment should not be confused with advice or counselling on the
work performance or work-related behaviour of an individual or group which might
include critical comments indicating performance deficiencies. Feedback or
counselling on work performance or work-related behaviour differs from
harassment, in that feedback or counselling is intended to assist employees to
improve work performance or the standard of their behaviour. Feedback or
counselling should always be carried out in aconstructive way that isnot humiliating
or threatening.

The maintenance of courteous workplace behaviour is not intended to impose
unnecessary rigidities on individual workplace styles or on workplace and work-
related relationships and social activities. Rather, it is a recognition that people
with different backgrounds, interests and friendship groups need to get along with
each other in the workplace if an organisation isto be effective.

For harassment to occur, there does not have to be an intention to offend or harass.
Moreover, harassing behaviour may be of aminor nature. Individual incidents may
seem too trivia to warrant attention, or the person subjected to harassment may
seem unaffected. Wherethe behaviour continues over aperiod and it isnot addressed,
however, such behaviour can undermine the standard of conduct within a work
area.

Examples of harassing behaviour include:

» offensive physical contact, derogatory language or intimidating actions;

< insulting or threatening gestures or language (overt or implied) or continual
and unwarranted shouting in the workplace;

< unjustified and unnecessary comments about a person’s work or capacity for
work;

< openly displayed pictures, posters, graffiti or written materials which might
be offensive to some;

.



» phone calls or messages on electronic mail or computer networks which are
threatening, abusive or offensive to employees;

» persistent following or stalking within the workplace, or to and from work or
elsewhere; and

» disparaging remarks about malingering to employees who have made a claim
for compensation.

LEGAL FRAMEWORK
Workplace harassment runs counter to the APS Values and Code of Conduct, as
well as Commonwealth anti-discrimination laws.

APS Values

The Government’s public sector reformsintroduced in March 1998, and reinforced
in the PS Act, aim to achieve a public service governed more by adherence to
fundamental valuesthan by reliance on prescriptive legislation and regulation. The
APSValues set out in section 10 of the PSAct give public servants aframework in
which to exercise discretion in decision making and to respond to emerging i ssues.

The Va ues provide for an inclusive environment that is directed at valuing people
and their views and helping them to achieve their full potential. Some Values are
particularly relevant here, e.g.

» theAPSestablishesworkplace rel ations that val ue communication, consultation,
co-operation and input from employees on matters that affect their workplace;
and

» theAPSprovides afair, flexible, safe and rewarding workplace.

The APS Code of Conduct
All APS employees are subject to the Code of Conduct, set out in section 13 of the
PS Act. The Code of Conduct directly prohibits harassment:

* AnAPS employee, when acting in the course of APS employment, must treat
everyone with respect and courtesy, and without harassment.

It also provides directly that APS employees must comply with other Australian
legislation:

» AnAPSemployee, when acting in the course of APS employment, must comply
with all applicable Australian laws.

Anemployeewho fail sto observe these requirements may befound to have breached
the Code of Conduct and consequently be subject to a sanction under section 15 of
the PSAct.

Commonwealth anti-discrimination legislation

In addition to being abreach of the Code of Conduct, workplace harassment on the
basis of race, sex or disability may also breach both the anti-harassment and the
anti-discrimination provisions of Commonwealth anti-discrimination legislation.



This includes sexual harassment and discrimination under the Sex Discrimination
Act 1984, disability harassment and discrimination under the Disability
Discrimination Act 1992 and racial discrimination under the Racial Discrimination
Act 1975. While the Racial Discrimination Act does not use the term ‘racial
harassment’, sometypes of workplace harassment could be unlawful discrimination
under thisAct.

In addition to an employee's personal liability for harassing behaviour under the
anti-discrimination legislation, agencies are vicariously liable for the acts or
omissions of their employees, unless they can demonstrate they have taken all
reasonable steps to prevent the acts from occurring. An agency may therefore be
liable for damages awarded for harassment by one of its employees even though
the employer isnot directly involved in the harassing behaviour. The employer can
seek to recover damages from the harasser.

Workplace harassment may al so constitute discrimination under the Human Rights
and Equal Opportunity Commission Act 1986.

Other Commonwealth legislation

TheWobrkplace Relations Act 1996 aimsto help prevent and eliminate discrimination
in the making of awards and agreements and in the termination of employment.
Aspects of thisAct may be relevant to aworkplace harassment allegation.

Under the Occupational Health and Safety (Commonweal th Employment) Act 1991,
employers must also take all reasonably practicable steps to protect the health and
safety of employees at work

Criminal law

There may be instances where harassment amounts to a criminal offence. Sexual
harassment involving physical or indecent assault, stalking, sending offensiveemails,
sending obscene material through the mail and making nuisance phone calls, for
example, may be criminal offences. The police should be contacted for advice and
assistance on what matters should be reported and appropriate action in these
circumstances.

Whistleblowing

The PS Act (section 16) protects whistleblowers against victimisation or
discrimination. This protection applies when people report a suspected breach of
the Code of Conduct to the Agency Head, the Public Service Commissioner or the
Merit Protection Commissioner, or to a person authorised by any one of them.
Allegations of such breaches may include reports made by employeeswho believe
that harassment is occurring, even where there is no formal complaint from the
person(s) being harassed.

Further detail about the legal framework is at Appendix A.






WHAT HARASSMENT COSTS

COSTS TO INDIVIDUALS

For individual s, workplace harassment can take its toll in the form of mental and
emotional stress. Their work performance could deteriorate and this could have a
serious impact on their career prospects. The harasser may also face the cost of
damage to their reputation and termination of employment (or other sanction).

COSTS TO AGENCIES

Failing to educate employees and put in place adequate policies and programs to
eliminate harassment and discrimination in the workplace can have serious
consequences for agencies. Agencies which tolerate workplace harassment may
have difficulty attracting and retaining high performing employees and the ideas
and talents these people bring with them. Thisis the cost of lost opportunities.

Moreover, workplace harassment can affect an organisation’s eff ectivenessthrough
increased employee turnover, frequent sick leave, increases in workers’
compensation claims, and reduced performance and moral e. Workpl ace harassment
prevents the achievement of an effective and high performing workplace.

There are also considerable costs in dealing with informal and formal complaints
and handling litigation, which may include payment of damages.

The 1997-98 Australian National Audit Office Performance Audit Report: Equity
in Employment in the Australian Public Service noted that damages awarded by
the Human Rights and Equal Opportunity Commission (HREOC) are potentially
high because they are not capped. The report indicated that the typical amount of
damages awarded had been $20 000 or less; however, the highest total damages
awarded at the time of the report was $135 000.

Most commentators agree that theinclination of equal-opportunity tribunals
inAustraliato award large compensation is increasing. Employees and the
community at large accept increasingly that employers’ decisionsthat offend
EEO principles can affect people’s lives dramatically and warrant
compensation, not only for lost employment or opportunities, but also for
stress, anxiety, humiliation and/or damage to reputation.?

Asaresult of the operation of the Human Rights Legislation Amendment Act (No 1)
1999 HREOC no longer hasthe power to make an award of damages. Thisfunction
isnow exercised by the Federal Court. Thereisno ‘cap’ on the quantum of damages
which the Federal Court may award. Legal and other costs of defending such cases
add considerably to these costs.

* Augtralian Nationa Audit Office Performance Audit: Equity in Employment in the Australian Public Service,
Audit Report No. 16 1997-98
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GOOD PRACTICE

A PS agencies areresponsiblefor ensuring they have systemsin placeto prevent
and address workplace harassment.

Under anti-discrimination |legislation the Commonwealth will generally be liable
for the conduct of itsemployeesunlessit can establish that it hastaken all reasonable
steps to prevent the discriminatory conduct. To avoid liability, generally the
Commonwealth will need to show that it had an effective system for preventing
discrimination and that the system was monitored to ensure that it was achieving
its purpose.

An agency’s strategy for preventing workplace harassment should comprise the
five elements discussed below.

1. POLICY STATEMENT

A written policy statement on the organisation’s commitment to positive working
relationships and practicesin the workplace, including refusal to tolerate any form
of workplace harassment should include:

e endorsement by the Agency Head;

» aclear definition of harassment, including unfair discrimination on the basis of
gender, disability, cultural background, race etc., and noting that behaviour can
be considered as harassment even if no harassment was intended;

e astatement that an agency’s objectives in eliminating harassment are:
— to have aworkplace that upholds the APS Values;

— to ensure all employees are treated with courtesy and respect and without
harassment;

— to promote appropriate standards of conduct; and
— to help everyone to perform to their full potential;

e acommitment to prompt action when harassment is alleged;

e aclear statement that suspected harassment may be dealt with under the
misconduct procedures;

« astatement that all employees have a responsibility to ensure that their own
behaviour cannot be seen as harassment; and

* encouragement for staff to take action when confronted with behaviour which
breaches the harassment policy.
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2. PROCEDURES
Effective procedures for dealing with incidents of alleged workplace harassment
include:

Involvement of senior management

Accountability for people management, including the prevention of harassment,
lies with Agency Heads, managers, and supervisors. They share the legal and
managerial responsibilities for detecting and dealing with behaviour which
constitutes harassment or has the potential to develop into harassment.

When workplace harassment does occur, it has a serious and sustained impact on
both the complainant and the agency. It isimportant for all managersand supervisors
to be familiar with, and to actively promote and support, the agency’s policy and
strategies for dealing with harassment. Managers and supervisors should advocate
and explain the standards of behaviour expected of employees and be mindful of
the need to model these standards in their own behaviour. Managers should also
provide support for their staff when they seek advice about dealing with workplace
harassment, including providing information about review and complaint
mechanisms.

Managers and supervisors must take action when they become aware of harassment
(even without a complaint necessarily being lodged). Failure by managers and
supervisorsto act, when they become aware of harassment, to investigate complaints
or to take prompt and effective remedial action to deal with such complaints may
be perceived as condoning or tolerating such behaviour. Where no such action is
taken, the agency may be vicariously liable.

Involvement of individual employees

Individual employeesalso haveresponsibilitiesfor preventing workplace harassment
and contributing to a productive work environment, and should ensure that their
behaviour meets acceptable standards.

Employees should be encouraged to speak out against harassment when they are
witnesstoit. An assertive and critical response to harassment by withesses ensures
that ‘victims' are not isolated and harassers are not left with the impression that
their behaviour will be approved or condoned by others.

Workplace harassment contact officers

Agencies need to establish mechanisms to allow workplace harassment to be
reported and addressed. This can be done through a network of workplace
harassment contact officers (WHCOs) who can provide advice and support for
staff as an alternative to reporting the matter direct to management.

WHCOs have a role in providing information to managers, supervisors and
employees on:

e processes available to resolve complaints, including through external bodies
such as the HREOC; and



» types of behaviour which are inappropriate at work, in line with the APS Code
of Conduct.

It is not the role of WHCOs to resolve harassment complaints. Their roleis
to provide information and support to anyone who may be involved in a
harassment case. In most circumstances it would be inappropriate for a
contact officer to advise both the alleged harasser and the complainant in
the same case.

It is the responsibility of management to address complaints involving
harassment or workplace conduct that may amount to harassment.

It is important that WHCOs have the skills and qualities to carry out the role
successfully. Desirable attributes for contact officers are:

« approachability and ability to communicate with awide range of people at all
levels,

< an understanding and acceptance of the need for confidentiality;

< an understanding of the basic principles and processes of the agency’s policy
and procedures relating to the elimination of harassment;

< objectivity in approach to harassment cases; and
» appreciation of the sensitivity and complexity of harassment issues.

WHCOsand empl oyeeswith relevant human resources management responsibilities
should receivetraining in counselling and handling conflict to support their rolein
advising on workplace harassment issues and alleged incidents. They should also
receiveinformation and training in the provisions of the policy and legislation, e.g.
they must be advised of their general responsibilities under the Privacy Act to treat
personal information they are given as confidential asfar as possible.

In general, information provided to WHCOs should not be passed on without the
person’s consent. There may be occasions, however, where WHCOs have a
responsibility to advise management when they become aware of harassment
occurring, if the agency isto avoid vicarious liability. Situations may arise where
the safety and well-being of other employeesis at risk, e.g. where staff have been
physically threatened or assaulted or where a number of people have complained
about one person. It would be appropriate for it to be made generally known that a
WHCO could be considered negligent if such incidents are not referred
appropriately, and that an absol ute guarantee of confidentiality cannot be made by
WHCOs when dealing with harassment. The behaviour in question may be part of
abroader pattern. Whenever it becomes apparent that a person isdiscussing amatter
that may require being referred, the WHCO should raise with the person the issue
of confidentiality and the possibility of being obliged to pass on the information.
Taking into account the relevant I nformation Privacy Principles, the WHCO should
advise how information is passed on in such circumstances, who may have access
to it, and the extent to which the staff member will be identified.



Management should assist WHCOs by:

» clearly articulating the role of WHCOs;

» ensuring that they have access to, and the support of, management;

» adlowing adequate time for them to undertake their role;

* nominating a senior executive responsible for supporting contact officers as
well as providing strategic direction;

» providing them with appropriate training;

e giving them access to a telephone and a private interview space for use in
connection with thisrole;

» giving them secure storage space for confidential papers; and
* maintaining confidentiality, subject to other abligations to disclose.

Harassment of employees by non-employees

If a person who is not an employee and not on official business in the agency
harasses an employee on Commonwealth premises, the matter should be reported
to a supervisor or manager. The supervisor or manager may, if considered
appropriate, ask this personto leave the premises. If this person remains (especially
if they continue to harass employees), the matter should be reported to a person
authorised to give directions in accordance with section 12 of the Public Order
(Protection of Persons and Property) Act 1971 (the Public Order Act).

In such circumstances a person authorised for the purposes of the Public Order Act
will:

» produce evidence that they are duly authorised to make a direction that the
person leave the premises;

 direct the person to leave;

» advisethe person that they will beliableto prosecution if they refuseto comply
with the direction; and, if necessary,

» contact the police.

The authorised officer should, where necessary, contact the police aswell asdiscuss
the matter at the appropriate level within the agency.

Directions to staff

As in any situation where an employee is causing concern either for work
performance or personal conduct, and informal discussions with the supervisor
have not rectified the problem, the employee’ smanager can givethe person awritten
direction about the standards expected and the possible consequences if those
standards are not reached. Where an agency gives such written direction and this
direction is not complied with, the issue could be dealt with under the agency’s
misconduct procedures.

Thiscould apply in cases of harassment, including where one employeeisharassing
another outside the workplace and outside working hours. A Federal Court
judgement of October 1996 held that it was reasonable and appropriate to direct

10

2 Federad Court ACT, Graham George Clive McManusv Robin Scott-Charlton, G 80 of 1995



an employee not to make contact with aanother employee, apart fromin the course
of official duties, at any time, inside or outside working hours. In that case, after-
hours harassment was having an adverse effect on working relationships and on
the work performance of the officer being harassed. Managers and APS employees
generally should be aware of the legal ramifications of ignoring workplace
harassment as well as the costs to performance.

Complaint handling procedures

Itisstrongly recommended that agencies devel op practical guidelineson complaint
handling procedures. Often the internal handling of acomplaint has been poor due
to the lack of written procedural guidance on issues such as who to contact, how
complaints are investigated, gathering and assessing relevant evidence, applying
the principles of procedural fairness and the correct standard of proof and record
keeping.

It is important to identify both the workplace-based processes and the formal
reporting mechanisms available for dealing with complaints and to advise the
complainant of these as well as other possible avenues of review, such as the
HREOC, as soon as the complaint is brought to attention.

Employees should be aware that if they experience harassment they should:

« seek advice and support through agency procedures established to deal with
work-related concerns and complaints; and

» ask the person concerned to stop the offending behaviour. (The employee might
wish to seek support before taking this step.)

Resolution in the work area

In the first instance, both the person aleging harassment and management are
encouraged, where possible, to seek to resolve the matter in the immediate work
area through discussion, possibly involving mediation and an apology, or at least
the cessation of the unacceptable behaviour.

In many instances, such direct measures are a desirable way to resolve cases.

e They allow the case to be addressed without an employee necessarily being
labelled atroublemaker (the complainant) or as a harasser (the person against
whom harassment has been alleged). This is particularly important where the
behaviour was unintentional or misguided.

* They allow for positive action to be taken to correct or alter behaviour.

* They allow management to develop preventive measures throughout a work
areawithout attributing blame to one person or another. This can be important
when the harassment is the result of group behaviour or when what has been
regarded as ‘normal’ behaviour in the work areais perceived as harassment by
someone new to the area.

» They focus effort on putting future working relationships onto a proper basis
by clarifying what is regarded as acceptable behaviour and what is not.

.
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Complaints must be taken seriously and mutually agreed outcomes sought. The
complaint should be discussed only with those who are involved in the resolution
of the case. If an employee alleges harassment by a supervisor, another senior
manager should seek to resolve the issue.

Supervisors should take care not to resolve the situation in such away asto leave
employees with no option other than to accept continuing offensive behaviour.

At the sametime, the supervisor should ensure that the person alleging harassment
isacting in good faith and not out of malice. It isimportant that any investigation
complieswith principles of procedural fairness, whichincludeinforming the alleged
harasser(s) of the substance of the all egations made and giving them an opportunity
to put their case. It should be noted that procedural fairness does not necessarily
require the identification of the person alleging harassment.

The outcome sought through discussion should be the cessation of any offensive
behaviour and, if appropriate, an apology from the harasser(s). Nevertheless,
management may take misconduct action against the harasser as a means of
reinforcing the principle that harassment in the workplace will not be tolerated.
This action is open to management at any time, regardless of whether or not the
complainant is satisfied with the outcome of the discussionsin theimmediate work
area

If the employee who has complained of harassment is satisfied with the outcome
of theinformal process, he or she should inform their supervisor promptly so that
normal working relationships can resume.

Whereallegations of harassment are found to be unsubstantiated, the person alleging
harassment should be advised of other possible avenuesto follow, should she or he
wish to pursue the matter further.

Reporting outside the work area

In some instances, an individual may choose to lodge a complaint outside the
immediate work area, by reporting the situation to a person authorised to receive
such complaints. Thiswould be appropriate where lodging a complaint within the
immediatework areais not considered to be appropriate, or whereresolutioninthe
workplace has not been achieved.

The employee or group can lodge a request for a review of action in accordance
with the agency’s procedures under section 33 of the Act, or a complaint in
accordance with any relevant clause of their agency’s Certified Agreement. It is
also possible to report the conduct to an authorised person in management as a
possible breach of the Code of Conduct.

Possible outcomes of an investigation could include:

» the cessation of offensive behaviour;
» an apology from the perpetrator;



« counselling or education on discrimination and harassment for the perpetrator
and, if appropriate, the work group or whole organisation;

« professional counselling for the person subject to harassment;

* determining/recommending that the matter should be the subject of amisconduct
process (note: if misconduct action istaken and it is determined that the alleged
harassment is a breach of the Code of Conduct, a sanction under section 15 of
the PS Act may be imposed on the perpetrator);

» transfer to an alternative work site for the perpetrator or the complainant (only
if thisisthe complainant’spreference andif thisis not seen to further discriminate
against the complainant); or

* compensation for the person subject to harassment.

A request for review of actions can be lodged with the Merit Protection
Commissioner if the matter has been investigated within theindividual’sown agency
under section 33 of theAct or under its Certified Agreement and the complainant is
not satisfied with the outcome. In addition, where the alleged harassment is based
on the employee having lodged a complaint within their own agency, or where a
matter is S0 serious or sensitivethat it isinappropriatethat it be investigated within
the agency, a request for review can be lodged direct with the Merit Protection
Commissioner. A complaint of sexual harassment involving a senior officer of the
agency would be an example of such a matter.

Complainants should be made aware, as soon asthey notify the appropriate person
in their agency of their request for review, that where the alleged harassment is
based on attributes including sex, race or ethnic origin, disability, marital status,
sexual preference or age (for full list see Appendix A), acomplaint can be lodged,
usually in writing, with the HREOC.

In addition to Commonwealth laws, States and Territories have laws that prohibit
discrimination, including harassment. In situations which are covered by both
Commonwealth and State or Territory laws, acomplainant can generally select the
body they wish to deal with their complaint.

It is important to remember that, whether or not an individual complains about
harassment, it is possible for management to commence misconduct action in
response to any reports or observation of harassment.

3. INFORMATION AND TRAINING

A policy statement by management supporting positive working relationships and
committing the agency to measures to combat workplace harassment should be
distributed to all employees. Other materials, such as posters or pamphlets, could
be used to reinforce the message. The following actions may be helpful:

Information about workplace harassment and agency policy and procedures should
be provided in:



* materia supplied to all new employees;

e orientation training programs;

» general staff training in workplace harassment issues,
 training related to occupational health and safety; and

 training in the application of the Values and Code of Conduct, recognising that
good practice in this areawill enhance workplace performance.

Training for supervisors should include:

e awareness raising and discussion of their responsibility for maintaining a
workplace free of harassment;

 information about management liability and the performance and financial costs
of workplace harassment; and

» materia on conflict resolution and case studies on dealing with incidents of
harassment.

4. RECORD KEEPING AND CONFIDENTIALITY

It isimportant to document any action taken to address complaints. Records enable
recurring patterns of behaviour or continuing problemsin a particular work areato
be identified and corrective action to be taken. In addition, adequate records will
be essential if the matter leadsto formal misconduct action, i.e. to determinewhether
the behaviour is a breach of the Code of Conduct and a sanction is subsequently
imposed. Should there be questions as to whether a harassment claim was properly
handled, adequately maintained records may be vital in any later review of the
processes undertaken. Further advice about recording counselling discussions is
available in the PSMPC/Comcare publication Counselling for Better Work
Performance.

Records must be handled confidentially in accordance with the agency’s procedures,
and consistent with the Privacy Act 1988 and the Administrative Functions Disposal
Authority (published by National Archives of Australia, February 2000), which
provides information on retention and disposal of written records.

It isimportant that investigations of alegations of workplace harassment maintain
confidentiality with information provided only on a‘need to know’ basis. Because
of the sensitivity of material relating to workplace harassment, special care should
betaken to protect the confidentiality of any recordsrelating to complaint processes.
Requirements in this regard should be communicated within agencies.

The Privacy Act 1988 has requirementsin relation to these matters and specifiesa
number of Information Privacy Principles which regulate the way government
agencies collect, store, use and disclose personal information.

The Freedom of Information Act 1982 providesfor individuals, including employees,
to gain access to documents which may contain personal information held by an
agency. Employeeswho wish to make a Freedom of Information request should be



advised of who to contact for Freedom of Information enquiries. Since records
relating to alleged harassment are likely to contain personal information about the
complainant and the alleged harasser, consideration of the exemptions concerning
personal information will be an important step in any decision relating to access.
Other exemptions may also be relevant.

When access is granted under the Act, there are protections for those who grant
access as well as for authors and suppliers of documents.

5. MONITORING AND EVALUATION

Monitoring the incidence of workplace harassment, including complaints which
areresolved informally, will also assist in evaluation of agency strategies, policies
and procedures. Agencies may wish to consider developing a standard form to be
used by WHCOs and other officersresponsiblefor dealing with cases of workplace
harassment to enable them to gather general information on complaints. The data
could cover the type of complaint, number of employeesinvolved, relevant dates,
information and advice provided and resolution outcome. The names of parties
involved in the complaint process or other information which could identify them
should not be used on the form.

The 1997-98 Australian National Audit Office Performance Audit Report: Equity
in Employment in the Australian Public Service suggests that in preparing their
annual reports, agencies could consider including statements on the level of
discrimination and harassment in the workplace, the level of formal and informal
complaints and the results of any investigations. Although thisis not arequirement
of the guidelines on annual reporting approved by the Joint Committee of Public
Accountsand Audit and i ssued by the Department of the Prime Minister and Cabinet,
agencies may wish to consider such reporting as a matter of good practice.

Conclusion

The above elements 1 to 5 should be in place to enable aCommonwealth agency to
demonstrate that it had taken all reasonable steps to prevent harassment occurring
and therefore avoid vicarious liability.

Good practice indicates that agencies need to demonstrate a genuine commitment
to preventing harassment above and beyond documenting policies and providing
training.

Involving both employees and managers in developing a workplace harassment
strategy helpsto gain commitment to the process. Such an approach also assistsin
tailoring strategies to meet agency and employee needs. In addition, consultation
with members of EEO groups allows special needs to be identified and
accommodated.

The ‘Frequently Asked Questions' which follow gives further guidance on
implementing procedures designed to minimise harassment in the workplace.

—






FREQUENTLY ASKED QUESTIONS

I he following questions and answers seek to address some of the most common
issues raised by supervisors and WHCOs.

QUESTIONS FROM SUPERVISORS

I’ ve warned one of my employees a number of times about harassing a colleague
in the work group. The employee persists in this behaviour, and the colleague has
now asked to be transferred out of the area. What do | do?

Transferring the colleague to another area may bring a short-term remedy, but it
does not solve the problem. Management must make its standards known and take
action against those who engage in harassment, and not just ‘rescue the victim’.
Where the harasser has not followed instructions, the supervisor should initiate
action to determine whether there has been a breach of the Code of Conduct, in
accordance with the agency’s procedures under section 15 of the Act. It may be
appropriate to assign the alleged harasser to other duties while determining the
outcome of the investigation.

One of my employees seems to be having trouble with excessive attention from a
colleaguein the next work area. The employee has not made any type of complaint.
Should | interfere?

As a supervisor, you are to ensure your employees have a safe workplace where
they can work effectively and efficiently. There are various reasons why people do
not complain about harassment: fear of retaliation, lack of confidence, fear of
ridicule, embarrassment or belief that it isnormal behaviour in the agency. When
talking to your employee, you might express your concern about ensuring that
everyone has a harmonious work environment and ask if there are any difficulties
with the work colleague. The colleague’s supervisor should be made aware of the
possibility of harassing behaviour. If you sense that there is a problem and do
nothing at all, the situation may devel op to the point where there are regul ar absences,
work-related stress and lowered work output. Thereisalso the possibility that your
organisation will be liable if no action is taken.

Our long established workgroup has a new employee who seems unable to cope
with teasing from the other members of the team, who have all worked together
very harmoniously for over a year. Should the new employee seek a transfer?

The members of the workgroup are required by the Code of Conduct to treat
colleagues with respect and courtesy and without harassment. Where behaviour
causes offence or humiliation, or is athreat to the employee, it may constitute

—



harassment. If the behaviour includes unwelcome conduct of a sexua nature, it
may constitute harassment under the Sex Discrimination Act 1984.

Members of the workgroup should be informed about the effect of their behaviour
on their new colleague. If the offensive behaviour persists, there may be grounds
for taking action against individual s within the group, to determine whether there
has been a breach of the Code of Conduct. Moving the new employee out of the
area may appear to be condoning the group’s behaviour. Such action might
encourage repetition of the behaviour and would be likely to cause distress to the
new employee as they would appear to have been moved because they could not
‘fit’" the workplace culture.

How do | know when a harassment situation requires police action?

Some forms of workplace harassment may be criminal offences, e.g. actual or
attempted assault (including indecent assault). Sending obscene items through the
mail and making nuisance phone calls may aso be criminal offences. The police
should be contacted for advice and assistance on appropriate action in these
circumstances.

When a harassment problemin my work group seemsto have been resolved through
discussion and the behaviour has stopped and there has been an apology, do |
need to keep any written record of the incident and the ensuing discussions?

When aharassment problem has been resolved within thework area, it isappropriate
to keep only limited records such asbrief diary notes. Comprehensive notes are not
necessary. However, wherethe matter isdealt with outside the work area, agreater
degree of documentation is likely to be required. All notes and records must be
stored in a confidential manner, in accordance with the Privacy Act and the
Administrative Functions Disposal Authority of the National Archivesof Australia.

A contractor engaged to install a new software system is harassing a female
employee in my work group. What can | do about it?

Sexual harassment by acontractor or an employee of acontractor isunlawful under
the Sex Discrimination Act 1984. You should remind the contractor of this. If the
harassment recurs, then you may wish to seek legal advicewith aview to termination
of the contract. Legal advice should be sought before taking action asthe contractor’s
behaviour may not be a breach of the contract or there may be a requirement for
notice. It would also be open to the employee to make acomplaint to the HREOC.

Perhaps the most effective way of ensuring that contractors are aware that they are
under an obligation not to engage in harassing behaviour is to include a clause in
the contract which requires contractors to observe agency and APS requirements
and policies in relation to workplace harassment and acceptable behaviour. This
would address situations where contractors harass APS employees as well as
situations where harassment of their own employees has an adverse impact upon
others around them if they are working in APS workplaces.



An employee in my team is concerned about some of the material she has been
receiving by email which she finds offensive. Is this harassment?

Yes. If email is used in an offensive, humiliating or threatening manner, whether
on a sexual, racial, or other basis, for example sending unacceptable jokes or
graphics, it could constitute harassment and should be dealt with as such.

Agencies should ensure that employees are aware of the Code of Conduct
requirements about use of Commonweal th resources as well as agency policieson
accessing and using email and information from theinternet in an acceptable manner.
In some circumstances, sending offensive emails could aso constitute an offence
under the CrimesAct.

QUESTIONS FROM WORKPLACE HARASSMENT CONTACT OFFICERS
I ama Wbrkplace Harassment Contact Officer. Am| expected to solverather serious
conflict situations? What exactly is my level of responsibility?

Your main function isto provideinformation and support to individual swho believe
they are being harassed. Employees can approach you even if they do not want to
makeaformal complaint. WHCOshavearolein providing information to managers,
supervisors and employees on the processes available to resolve complaints,
clarifying what types of behaviour are acceptable at work in line with the Code of
Conduct and raising awareness that views on acceptable behaviour can differ
between individuals. It is not your role to resolve harassment complaints, only to
provide information and support, ensuring that confidentiality is maintained as
appropriate. Management has aresponsibility to resolve workplace problems, and
WHCOs should encourage people to seek solutions to harassment problems by
reporting the matter to the appropriate person. In some circumstances it will be
appropriate for the WHCO to inform management.

A person working as an Executive Assistant to one of our SES employees has
complained of being under pressure to work long hours. What do | suggest?

It is important here to be able to distinguish between an industrial issue and a
harassment issue. The SES employee may well believe that, so long as the
arrangementsin the agency’s Certified Agreement have not been breached and the
work needs to be done, then it is justifiable to request the EA to work long hours.
You might, with the EA’s agreement, approach the SES employee, or the issue
might be more effectively dealt with by bringing it to the attention of management
through the agency’s workplace consultative arrangements. You may wish to put
the EA in touch with workplace representatives or raise the matter with them
yourself. Thelong-term solution may be the implementation of workplace policies
that recognise family responsibilities.

If, on the other hand, the requests to work long hours are accompanied by threats
or bullying, then the SES employee may be breaching the Code of Conduct. While
you could offer the EA advice on the processes that are available to combat this
type of harassment, for example requesting areview of actions, it may be useful to
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consider other strategies, including raising the matter with a senior manager
responsible for supporting contact officers.

Isit really harassment if an empl oyee makes no personal contact but sendsregular
gifts, flowers or letters to another employee?

Behaviour which is unwelcome and/or unreciprocated could be considered
harassment if it has reached the point of being offensive. If the person receiving
the gifts finds them unwelcome, they must make this clear and request the person
to stop. Ignoring the matter may not terminateit and it is possiblethe person sending
the items may take silence as a positive response.



APPENDIX A

THE LEGAL FRAMEWORK

APS Code of Conduct
All APS employees must comply with the APS Code of Conduct. Harassment of
colleaguesis likely to be a breach of the Code.

The Code, which is set out in section 13 of the PSAct, includes a requirement for
APS employees, when acting in the course of APS employment, to:

» treat everyone with respect and courtesy and without harassment; and
« comply with all applicable Australian laws.

Employees who fail to observe these requirements may be found to have breached
the Code of Conduct and may be subject to a sanction under section 15 of the Act.

Commonwealth anti-discrimination legislation

Workplace harassment on the basis of anumber of attributesincluding race, sex or
disability may be a breach of both the anti-harassment or anti-discrimination
provisions of Commonwealth anti-discrimination legislation.

Sexual harassment
The Sex Discrimination Act 1984 provides that:

A person sexually harasses another person if:

* the person makes an unwelcome sexual advance, or an unwelcome regquest for
sexual favours, to the person harassed, or engagesin other unwel come conduct
of asexual nature in relation to the person harassed; and

e in circumstances in which a reasonable person, having regard to all the
circumstances, would have anticipated that the person harassed would be
offended, humiliated or intimidated.

Workplace sexual harassment includesawide range of behaviour of asexua nature,
from subtle suggestions about, to explicit demands for, sexua activity—or even
indecent assault.

Such behaviour includes making a statement of asexual nature either to the harassed
person or in his or her presence. It applies to verbal, non-verbal and written
statements. Behaviour that may be acceptable or even welcomein other situations,
for example between friends in a social context, may be inappropriate at work.

Sexual harassment may be an isolated incident or a series of incidents. Both men
and women can be subjected to sexual harassment from persons of the same or the
opposite sex. A person need not actually intend to offend for conduct to amount to
sexual harassment.



Disability discrimination

The Disability Discrimination Act 1992 outlaws any discrimination or harassment
in employment due to disability. A person discriminates against another person on
the ground of disability if, because of the aggrieved person’s disability, the
discriminator treats or proposes to treat the aggrieved person less favourably than
the discriminator would treat a person without the disability. This Act makes
harassment in employment unlawful and describes harassment as a form of
discrimination. Harassment that is based upon aperson’srel ative or associate having
adisability is also unlawful.

Harassment on disability grounds may occur when apersonistreated lessfavourably
than others because he/she uses a palliative or therapeutic device or aid, uses a
wheelchair or needs a loud speaker telephone, or uses a guide dog, a hearing dog,
or other trained animal. Another form of harassment on disability grounds is
overbearing or abusive behaviour towards employeeswith intellectual disabilities,
or disparaging remarks about malingering to employees who have made a claim
for compensation.

Racial discrimination

Whilethe Racial Discrimination Act 1975 does not usetheterm ‘racial harassment’,
that Act defines as unlawful any act involving a distinction, exclusion, restriction
or preference based on race, colour, descent or national or ethnic origin of aperson
which has the purpose of nullifying or impairing the recognition, enjoyment or
exercise, on an equal footing, of any human right or fundamental freedom in the
political, economic, social, cultural or any other field of public life. Clearly some
types of workplace harassment could be seen as unlawful behaviour under the Act.

Human Rights and Equal Opportunity Commission Act

Workplace harassment may constitute discrimination under the Human Rightsand
Equal Opportunity Commission Act 1986. ThisAct defines discrimination to mean
any distinction, exclusion or preference that hasthe effect of nullifying or impairing
equality of opportunity or treatment in employment or occupation made on the
basisof race, colour sex, religion, political opinion, national extraction, social origin,
age, medical record, criminal record, impairment, marital status, mental, intellectual
or psychiatric disability, nationality, physical disability, sexual preference, or trade
union activity.

Commonwealth workplace relations legislation

TheWbrkplace Relations Act 1996 aimsto hel p prevent and eliminate discrimination
in the making of awards and agreements and in the termination of employment.
TheAct makesit unlawful to terminate the employment of an employee on certain
grounds including race, colour, sex, sexual preference, age, physical or mental
disability, marital status, family responsibilities, pregnancy, religion, political
opinion, national extraction or social origin.

In addition, the Freedom of Association provisionsin section 298A describe one of
the objects of Part XA of that Act as to ensure that employers, employees and
independent contractors are not discriminated against or victimised because they
are, or are not, members or officers of industrial associations.



Commonwealth occupational health and safety legislation

Employers have to take all reasonably practicable steps to protect the health and
safety of employees at work under the Occupational Health and Safety
(Commonwealth Employment) Act 1991. An employer who failsto take reasonably
practicable precautions to prevent workplace harassment from occurring, or who
failsto deal promptly and effectively with any complaint of harassment, may bein
breach of an employer’s duty of care to employees.

Criminal law

There may be instances where harassment amounts to an offence under criminal
law. Incidents involving physical or indecent assault, stalking, sending obscene
material through the mail and making nuisance phone calls or sending offensive
emails, for example, may be offences under criminal law and should be reported to
the police.
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USEFUL REFERENCES
Legislation
Disability Discrimination Act 1992

Human Rights and Equal Opportunity Commission Act 1986
Occupational Health and Safety (Commonwealth Employment) Act 1991
Privacy Act 1988

PSAct http://www.psmpc.gov.au/psact.htm

Racial Discrimination Act 1975

Sex Discrimination Act 1984

Workplace Relations Act 1996

Administrative Functions Disposal Authority (2000) (National Archives of
Australia). http://www.naa.gov.au/recordkeeping/disposal/authoritiess GDA/
AFDA/summary.html

Public Service Regulations 1999 http://www.psmpc.gov.au/psact.htm

Public Service Commissioner’s Directions 1999 http://www.psmpc.gov.au/
psact.htm

Material containing ‘good practice’ advice
Counselling for Better Work Performance, ajoint PSMPC/Comcare publication,
December 2000 http://www.psmpc.gov.au/publicationsO0/counsel ling.htm

Equity in Employment in the Australian Public Service, Australian National
Audit Office, Audit Report No.16, 1997-98 http://www.anao.gov.au/rpts98.html

Review of employment-related actionsin the Australian Public Service, PSMPC,
2000 http://www.psmpc.gov.au/mpc/reviewactions.htm

Guidelines on Official Conduct of Commonwealth Public Servants, PSC, 1995
(currently being updated) http://www.psmpc.gov.au/publications96/conduct. pdf

The Employer’s Duty of Care Under the Occupational Health and Safety
(Commonwealth Employment) Act 1991, Comcare Australia
http://www.comcare.gov.au/publications/dutyof care/fs-doc.html

Sexual Harassment—A Code of Practice, Human Rights and Equal Opportunity
Commission, 1998 http://www.hreoc.gov.au/pdf/S7_2_1.pdf
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